
BETWEEN: 

Court File No. 0 1-CV-208141 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

THE COUNCIL OF CANADIAi~S, and DALE CLARK, DEBORAH BOURQUE, and 
GEORGE KUEHNBAUM on their own behalf and on behalf of all members of the 

CANADIAN UNION OF POSTAL WORKERS, and 
BRUCE PORTER and SARAH SHARPE. on their own behalf and on behalf of 

all members of the CHARTER COMMITTEE ON POVERTY ISSUES 
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Applicants 
- and -

~"'~HER MAJESTY IN RIGHT OF CANADA, AS REPRESENTED BY 
~~: THE ATTORNEY GENERAL OF CANADA 
.w: ... o 

'""" 
~\ Respondents 

AiVIENDED NOTICE OF APPLICATION 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The claim 
made by the applicant appears on the following page. 

TillS APPLlCA TION will come on for a hearing on a date to be fixed by the Registrar, 
or as soon after that time as the matter may be heard, at !30 Queen Street West, Toronto, Ontario 
MSH2N5. 

IF YOU WISH TO OPPOSE TillS APPLICATION, you or an Ontario lawyer acting 
for you must forthwith prepare a notice of appearance in Fonn 38C prescribed by the Rules of 
Civil Procedure, serve it on the applicant's lawyer or where the applicant does not have a lawyer, 
serve it on the applicant, and file it, with proof of service, in this court office, and you or your 
lawyer must appear at the hearing. 

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EX.Al\'UNE OR CROSS-EXA.Ml l'iE WITNESSES 
ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of 
appearance, serve a copy of the evidence on the applicant's lawyer or, where the applicant does 
not have a lawyer, serve it on the applicant, and file it, with proof of service in the court office 
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where the application is to be heard as soon as possible, but not later than 2 p.m. on the day 
before the hearing. 

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN 
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. If you wish to 
oppose this application but are unable to pay legal fees, legal aid may be available to you by 
contacting a local Legal Aid Office. 

March 28, 2001 

TO: DEPARTMENT OF JUSTICE 
The Exchange Tower 
3400- 130 King Street West 
Toronto, Ontario 
M5X IK6 

• • 
Issued by: ___ e....:.:.. • ....:~:;;:..:"-=..~--<....:.... __ 

Local Registrar 

Address of Court Office: 
393 University Avenue 
lOth Floor 
Toronto, Ontario 
MSG IE6 
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APPLICATION 

1. THE APPLICAl'ITS 1\'L~S APPLICATION FOR: 

(aJ A dcclaxatiou that Section D of Chaplet Eleven of the J.Vo;th Ame; ican F1 ee Ti ade 

Ag; ee;nent ( "bWTA ,), as hnplcmcntcd and tnadc paxt of Canadian Ia« by the l:/01 tfi 

me; zcwt 1 ; ee; uue vnptemematzonct . .J, c. Yv np cnrcutahon 

Act") including but not lllnited toss. 4, 5, 6, 9 and 19 of that Act, iar£:ingcs and denies 

rights and ftcedorns guaranteed by s. 7 oftite Canad-ian Cha;te; vfRiglzts andF;eedoms 

{the '•Cftu; te; '~) tntd is therefore ~oid rutd of no force Alld effect, 

(b) A decimation tlaat Section D ofChaptet Eleven of}iAFTA, as i:ntplcrnctttcd and tnadc patt 

of Canadian law by the brt.cr;t lmplementution Act including but not limited to ss. 4, 5, 

6, 9 aud 10oft-hat Act, in£inges and denies rigltts rutd &ccdoots $Umantecd by s. 15 of 

the Clzu; !e; and i3 ~hetcfore void a:nd of no fotcc and .... £feet, 

Uti A declaration that Section B of Chapter Eleven of NAFTA, as implemented and made part 

of Canadian law by the NAFTA Implementation Act including but not limited toss. 4, 5, 

6, 9 and 10 of that Act, infringes and denies rights and freedoms guaranteed by s. 2(e) of 

the Canadian Bill of Rights S.C. 1960, c. 44 (the Canadian Bill of Rights") and is 

therefore inoperative and of no force and effect; 

(hl A declaration that Section B of Chapter Eleven of NAFTA, as implemented and made part 

of Canadian law by the NAFTA Implementation Act including but not limited to ss. 4, 5, 

6, 9 and I 0 of that Act, is contrary to the requirements of and limitations established by s. 

96 of the Constitution Act, 1867 and is therefore ultra vires, void and of no force and 

effect; 

.(fl A declaration that Section B of Chapter Eleven of NAFTA, as implemented and made part 

of Canadian law by the NAFTA Implemelltation Act including but not limited toss. 4, 5, 
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6, 9 and l 0 of that Act, is in breach of binding and fundamental constitutional principles 

including the rule of law, democracy, and constitutionalism, and is therefore ultra vires, 

void and of no force and effect; 

(d) A declaration that SectionB of Chapter Eleven ofNAFTA. as implemented and made 

part of Canadian law by the NAFTA Implementation Act. including but not limited to ss. 

4. 5. 6. 9 and 10 of that Act. fails to comport and complv with fundamental constitutional 

requirements. and infringes and denies the ri!!.hts and freedoms guaranteed bv s. 7 and s. 

15 of the Canadian Charter of Rights and Freedoms (the "Charter"). insofar as it 

precludes and fails to ensure that NAFT A tribunals consider. weigh and applv 

fundamental Charter values. including the right to life. liberty and securitv of the person 

and the right to equality, in adjudicating claims under NAFT A with respect to laws. 

res!Uiations. procedures. requirements and practices of federal. provincial and municipal 

governments. 

(f) A decimation that, i:nsofru as it appl-ies to claixns made wtdcr AJ.ticlcs 1116 and 1117 of 

the }f:AFT;A, the Conzme1 cial A; bit; ation Act, R.S.C., 1985 c. 17 f'Comme; cial 

A; bii7 ation Ac/1 including but not lintited to s. 5 of that Act; iuftingcs and denies rights 

and ficedoJns guatantccd by s. i oft:ltc Cha1te; and is thctcfvte void and of no fotce and 

(g) A dcchnation that, insofru as it applies to clainrs tnadc wtdct Alticlcs 1116 and 1117 of 

the ~.V:A:FFA, the Cvnmze; cia{ A; bib ation Act including bttt not litnited to s. 5 of that Act, 

infringes and denies rights and fiecdotns gt~azanteed by s. 15 ofdrc Cimlfe; and is 

thctefo1c Yoid and of no force and effect, 

.W A declaration that, insofar as it applies to claims made under Articles 1116 and 1117 of 

the NAFTA, the Commercial Arbitration Act, including but not limited to s. 5 of that Act, 
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infringes and denies rights and freedoms guaranteed by s. 2(e) of the Bill of Rights and is 

therefore inoperative and of no force and effect; 

A declaration that, insofar as it applies to claims made under Articles 1116 and 1117 of 

the NAFTA, the Commercial Arbitration Act, including but not limited to s. 5 of that Act, 

is contrary to the requirements and limitations established by s. 96 of the Constitution 

Acz. 1867 and is therefore u/1ra vires, :void and of no force and effect; 

(gl A declaration that, insofar as it applies to claims made under Articles 1116 and 1117 of 

the NAFT A, the Commercial Arbitration Act, including but not limited to s. 5 of that Act, 

is in breach of binding and fundamental constitutional principles including the rule of 

law, democracy, and constitutionalism and federalism, and is therefore ultra vires, void 

and of no force and effect; 

lh) A declaration that. insofar as it applies to claims made under Articles 1116 and 1117 of 

theNAFTA. the Commercial Arbitration Act. including but not limited to s. 5 of that Act. 

fails to comport and comply with fundamental constitutional requirements. and infiinges 

and denies the rights and freedoms guaranteed bv s. 7 and s. 15 of the Charier. insofar as 

it precludes and fails to ens~e that NAFTA tribunals consider. weigh and apply 

fundamental Charier values. including the right to life. liberty and securitv of the person 

and the ri!!ht to egualitv. in adjudicating claims under NAFTA with respect to laws. 

regulations. procedures. requirements and practices of federal. provincial and municipal 

governments. 

ill A declaration that Her Majesty in Right of Canada did not have the lawful or 

constitutional authority to enter into, and acted unlawfully and unconstitutionally in 

entering into, Section B of Chapter Eieven of the NAFTA as an agreement binding under 

international law, since by doing so Her Majesty in Right of Canada: 
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i) infringed and denied rights and freedoms guaranteed by s. 7 and IS of the 
Chw te1 aud s. 2( e) of the Canadian Bill of Rights; 

ii) violated the requirements of and limitations contained in s. 96 and s. 132 of the 
Constitution Act, 1867, and in the Royal Letters Patent Constituting The Office of 
Governor General of Canada R.S.C. 1985, Appendix 11, No. 31; 

iii) breached fundamental constitutional principles including the rule oflaw, 
democracy, and constitutionalism; and the fundamental constitutional 
reguiremenl and the requirement of ss. 7 and 15 of the Charter. that Charter 
values be weighed and anplied bv anv tribunal adjudicating claims under NAFTA 
with respect to laws. remilations, procedures. requirements and practices of 
federaL provincial and municipal governments; and 

(vi) failed to comport and complv with fundamental constitutional requirements. 
and infringed and denied the riwts and freedoms guaranteed by ss. 7 and 15 of the 
Chaner. 

ill Costs of this Application to be fixed by the judge hearing the application; and 

(kl Such further and other relief as the circumstances of the case may require and this 

Honourable Court deem to be just. 

2. THE GROUNDS FOR THE APPLICATION ARE: 

By entering into and implementing Section B of Chapter Eleven of NAFTA (including the 

Commercial Arbitration Act insofar as it applies to claims made under Articles 11 16 and 1117 of 

the NAFTA), the Government and Parliament of Canada have: 

(a) deprived Canadian superior courts of their authority to adjudicate upon matters reserved 

to them by s. 96 of the Constitution Act, 1867. In doing so, the Government and 

Parliament of Canada have interfered with and usurped the core and inherent jurisdiction 

of Canadian superior courts under s. 96 which are essential to the administration of 

justice in accordance with fundamental constitutional principles including the rule oflaw 

and, in particular, has ousted the jurisdiction of superior courts to: 
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(i) make final and binding determinations respecting the validity and lawfulness of 
government action and legislation; 

(ii) to remedy any such invalidity or unlawfulness including by awarding of damages; 
and, 

(iii) and to exercise supervisory jurisdiction with respect to the decisions of any 
inferior courts or tribunal respecting such matters. 

(b) infringed and denied rights and freedoms guaranteed by s. 7 of the Chw te; and s. 2(e) of 

the Canadian Bill of Rights by depriving Canadians of their liberty and security of the 

person and of a determination of their rights and obligations, without affording them a 

fair bearing in accordance with principles of fundamental justice; 

~c) denied nou•inoestozs eqtttdity befote and undcc the laev, and the equal pzotcction and 

benefit of the law, in a UiaJWCt wlticlt disczintiuatcs against thenz on the basis ofnationaf 

otigiu, sex, disability, race, age, and other prohibited gtounds, by ex eating intctnatiouaJ 

inocstnicnltig:hts that cextain investots may ditectly enforce tlnouglr a biudirtg 

adjudieati ::c pxoec:s:s, cc;hilc failing to establislt bi:ttdiztg a:ttd cffccti oc adjudicati ;;c 

processes £\:n the enfOrecutcnt ofiutanationttl treaties concerning hwnau, labow, social 

a:rrd i:rrdigcttOtlS rights, or cnvitvmnentai protection and sustainable deoclopnlcnt, 

(£} acted in a manner that is ultra vires the treaty making power ins. 132 of the Constitution 

Act, and any authority under the Letters Patent ConslitUEing The office of Governor 

General of Canada, by affording unknown "investors of another Party" the right to 

invoke binding arbitration under Section B of Chapter Eleven which is not a matter that is 

comprehended or authorized by the treaty making power or the exercise of any 

prerogative power to enter into and make treaties. 

@ breached binding and fundamental constitutional principles including the rule of law, 

democracy, and constitutionalism by empowering private international arbitral tribunals 

to adjudicate claims challenging a broad diversity of laws, regulations, procedures, 
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requirements and practices of federal, provincial and municipal goverrunents, and to 

determine those claims without the fundamental and essential safeguards of our political 

democracy and legal system, including: 

(i) an independent judiciary, 

(ii) a public hearing process, 

(iii) the right of affected persons to participatory rights in accordance with the 
principles of fundamental justice and fairness; and, 

(iv) the assurance of judicial oversight and review by Canadian courts in 
accordance with Canadian law; 

(e) failed to comport and complv with the fundamental constitutional requirement. and the 

requirement of section 7 and 15 of the Charter. that Charter values must be wei wed and applied 

bv anv tribunal considering and adjudicatim! claims under NAFT A with respect to laws. 

regulations. procedures. requirements and practices of federal. provincial and municipal 

governments, 

Reliance will be placed, inter alia, on the following sources: 

ill The North American Free Trade Agreement; 

{gl Sections 4,5,6,9 and 10 of the North American Free Trade Implementation Act; 

{h} Section 5 of the Commercial Arbitration Act; 

ill Sections 7, 15 and 24 of the Canadian Charter of Rights and Freedoms; 
' -

ill Sections 96 and \32 of the Constitution Ace, 1867; 
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{k} Section 52 of the Constitution Act, 1982; 

-
ill Section II of the Ontario Courts of Justice Act; 

(m) Rules 14 and 38 of the Ontario Rules of Civil Procedure; 

ill) Such further and other grounds as counsel may advise and this Honourable Court may 

pennit. 

3. THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE 
HEARING OF THE APPLICATION: 

(a) The Affidac;it ofDebotah Dow que, to be s wotn. 

(a} The Affidavit of Professor M. Somarajah. affirmed April28. 2003: 

(b) The Affidavit of Professor Steuben Clarkson. affirmed Mav 26. 2003: 

(c) The Affidavit of Professor Andree Lajoie. affirmed Mav 14. 2003; 

I d) The Affidavit of Maude Barlow. affirmed November 2. 2001: 

(e) The Affidavit ofDale Clark. sworn November 7. 2001; 

(f) The Affidavit of Bruce Porter. to be sworn; and 

Such further and other affidavits and materials as this Honourable Court may permit. 

March 28,2001 SACK GOLDBLATT i\'llTCHELL 
Barristers and Solicitors 
20 Dundas Street West, Suite 1130 
Toronto, Ontario 
MSG2G8 

$TEVEN SHRYBMAN 
LSUC # 20774B 
Tel: (613) 233-4897 
Fax: (613) 591-7333 
Solicitors for the Applicants 



TJ'JE COUNCIL OF CANADIANS ct al v. HER MAJESTY IN RIGHT OF CANADA, AS REP~.:>ENTED 
BY THE ATTORNEY GENERAL OF CANADA 

Court file no. 01-CV-208141 

ONTARIO 
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AMENDED NOTICE OF APPLICATION 

SACK GOLDBLATT MITCHELL 
Barristers and Sol icitors 
20 Dundas Street West 
Suite 1130 
Toronto, Ontario 
M5G2G8 

Steven Shrybman 
LSUC No. 20774B 
( 416) 977-6070 
(416) 591-7333 (Facsimile) 

Solicitors for the Applicants 


