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THE COUNCIL OF CANADIANS, and DALE CLARK, DEBORAH BOURQUE, and
GEORGE KUEHNBAUM on their own behalf and on behalf of all members of the
CANADIAN UNION OF POSTAL WORKERS
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HER MAJESTY IN RIGHT OF CANADA, ASREPRESENTED BY
THE ATTORNEY GENERAL OF CANADA
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AFFIDAVIT OF M. SORNARAJAH
|, Muthucumaraswamy Sornargjah, of the Republic of Sngapore HEREBY AFFIRM that:
1 | am currently aProfessor at the Faculty of Law of the Nationa University of Singapore, aFdlow

a the Centrefor Energy, Petroleum and Minerd Law and Policy at the University of Dundee, Scotland, and
a Salicitor of the High Court of England and Waes.

2 | have dedicated much of my lega and teaching career to the subject of internationd investment law,
and havewritten and lectured extensvely onthe subject. A list of my publicationsonthetopicisincudedin
my Curriculum Vitag, which is atached as Exhibit “A” to this affidavit.

3 | have als0 served as aconsultant to the United Nations Conference on Trade and Devel opmeaton

Multilaterd Investment Treeties and to the United Nations Development Programme. | am Director of the



2

Training Programme on Investment Tregties conducted jointly by the World Trade Organization and the
United Nations Conference on Trade and Development in New Delhi, Indiaand Pretoria, South Africa

4 During my career, | have served as. the Head of the Law Schoal of the University of Tasmania,
Audrdia; a Stirling Fellow a the Yae Law School; aVisting Fellow at the Research Centre for

Internationa Law, University of Cambridge; aResearch Fellow at the Max- Planck- Inditut fir audandisches
offentliches Recht und V dlkerrecht in Heidel berg, Germany; and as avigting professor at the Washington
College of Law, American Univerdty a Washington.

5 Among my publications are two of the leading texts on the internationd law of foreign investment:
The International Law of Foreign Investment published by Cambridge University Pressin 1994, and
The Settlement of Foreign Investment Disputes published by Kluwer Law Internationa in 2000.

6 The International Law on Foreign Investment, presents a survey of public internationd law
gpplicable to the protection of foreign investment. The book examines avariety of techniques adopted by
dates for atracting foreign investment and for ensuring that foreign investment serves their economic
objectives. The work comparesforeign investment legidation and regulations, and assessestheir legdlity in
light of internationa norms. It consdersthe changing perceptions of foreign investment and the new forms of
foreign investment that have emerged from these changes. The book identifiestherisksto foreigninvesment
and surveys the effectiveness of different methods of risk avoidance. In consdering these issues | have
taken account not only of thelaw, but dso of therelevant literaturein economics, politica science and other
associated disciplines. A second edition of this book will be published this year by Cambridge University

Press.

7 The Settlement of Foreign Investment Disputes draws on the experience gained from a broad
gpectrum of successful negotiation, arbitration, and litigation techniques and provides a comprehensive,
critical survey of the principal methods of settling foreign investment disputes. The book trests the subyject
sysematicdly, deding firg with the internd baances within modern foreign investment contracts, the

complexitiesthat arise due to state participation or interference in these contracts, and the stances that are



taken when disputes arise. It goeson to examine, in turn, the main issuesinvolved in negotiation, arbitration,
and judicid settlement as the methods of settling foreign investment disputes, discussing the controversid
themesin each of these methodsin detail. Recognizing that the focus of attention is shifting to the misconduct

of multinationa corporations, the last chapter contains a discussion of the role of domestic courts.

8 | was counsd for the Claimant in Yaung Chi Oo Ltd v The Republic of Myanmar. | was
arbitrator dong with Judge Stephen Schwebel and Ambassador Cardenasin Phaiton Energy Corporation
v Listrik Negara Indonesia and the Republic of Indonesia. | have been sole arbitrator and consultant in

various arbitrations.

9 | have dso written extengvey in the fidlds of commercid arbitration and public internationd law.

10 For these reasons, | have knowledge of the matters to which | hereinafter depose.

Overview
11 | have been asked to provide an overview of the development of internationa investment tregties
which describesthelr historica foundations and their importancein the context of internationd and domestic

law.

12 Thefollowing affidavit isorganized into four parts. Part | tracesthe historical developmentsleading
to the establishment of internationd investment tregties, the earliest examples of whichwerenegotiated inthe
mid twentieth century. Part 11 describes the investment provisions of the North American Free Trade
Agreement (“NAFTA”) and providesabrief description of the nature of the claimsthat have been brought
by foreign investors under the dispute settlement provisions of Chapter Eleven of that Treaty (hereinafter
referred to as” investor- State arbitration”). Part 111 discussesthe sgnificance of these developmentsfor the
sovereignty of nations and integrity of their domestic congtitutiona and judicid systems. Part IV describes
the contemporary debate about the future of internationd investment treeties, and examines the broad
consequences of this extraordinary development in internationa law.
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The essentid conclusions of my assessment are;

i) Investor- State arbitra regimes, such asthe one established by Chapter Eleven of NAFTA,
combinedementsof publicinternationd law and privateinternationad commerda arbitration without
regard to the very different purposes those international regimes were established to serve. The
arbitral procedures etablished by thisregime dlow aforeign investor, usudly alarge multinationa
corporation, to clam damages againg anation sate for breach of theterms of atreaty to which the
investor is not a party and pursuant to which it owes no obligations.

i) Prior to the advent of such investor-State arbitral regimes in the latter part of the 20"
century, a foreign investor would have had to establish the existence of an agreement with that
nation state in order to submit a dispute to arbitration. Otherwise the only recourse for such an
investor would have been to the domestic courts or tribunals of the nationwhoseactionswerebeing
impugned. If thereisadenid of remedies by thelocd courts, then an international dlaim may arise.
The clam has, theresfter, to be espoused by the home gate of the investor and pursued as an
internationd claim through internationd tribunas. Theinvestor himsdlf had no Satusin law to pursue
any remedies againg the dtate. The “locd remediesrule’ required that remedies provided by the
national laws of the hogt tate be exhausted before aclaim can arise in the internationd arena.*

iif) By obviating the requirement for privity of contract, investor- State arbitral regimes alow
foreign investors to claim damages arisng from the actions, policies or laws of sovereign Sates
which are undertaken entiredly outside the sphere of commercid reationships. Conversdy,

internationa tribunals are empowered to resolve disputes that should initialy have been brought in
accordance with the domestic laws and procedures of the nation state whose actions or laws are

being chdlenged and later, pursued by the home State of the foreign investor as an internationa

! CF Amerasinghe, The Local Remedies Rule (Grotius Publications, Cambridge, 1994).
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clam. Thissysem gavetheinitid opportunity to local courtsto remedy any injustice that may have
been done to the foreign investor and also to frame the nature of thedisputefor later resolution by
internationd tribunals.

iv) Investor- State arbitration under Chapter Eleven has been invoked to chalenge adiverse
aray of government actions including: environmental and public hedlth laws, public procurement
practices, municipa land-use approvals, the delivery of services by a Crown corporation; the
alocation of softwood export quotas, and the decisions of courts and acivil jury.

V) The government measuresthat are most often the subject matter of investor- State disputes
are nather explicitly about investment, nor internationd in their design or gpplication. Rather the
typicd targets of investor-State claims are measures established to serve broad public policy
objectives.

Vi) Thus, investor-State arbitration employs dispute resolution procedures drawn from the
gphere of private international commercia arbitration, but enlists them for a purpose they were
never intended and areill- equipped to serve- namely, to resolve disputes about government policy,
programs and law that have broad public implications and which often affect many in society. Yet
once empowered, investor-State arbitrd tribunds operate entirdly outsde the framework of
domestic law and congtitutiond safeguards.

Vii) By establishing such extra-judicia dispute procedures, matterswhich had higtoricaly been
the exclusve sovereign preserve of parliaments and the courts are now subject to adjudication by

these tribunals.

vii)  Theinvestor- State procedures under Chapter Eleven of NAFTA endwithanawardthatis
binding under internationa law and which domestic courtswill recognize and enforce. Y et the scope
for judicia oversight of the arbitral process or review of arbitral awards is uncertain because both

depend upon the law of the place in which the arbitration occurs. Where arbitration takes place



outsde Canada for example, there may be no opportunity whatsoever for judicia review by
Canadian courts of an award made against Canada and concerning Canadian laws, policies or

programs.

iX) Investor- State arbitration under Chapter Eleven effectively internationaizes disputes that
have historically been thedomain of municipa law. Severd commentators have gptly characterized
these developments as having established a new internationa congtitutiond order to which the
domegtic condtitutions of nation states are subservient.

X) Initialy driven by a wave and enthusasm for the policies of trade and invesment
liberdization, the adverseimpacts of these dramatic devel opments upon the soveraignty of nations,
the integrity of their domestic congtitutional arrangements and their capacity to achieve other
societd godls, such an environmenta and human rights protection, are only now coming to light.

PART I: THE ORIGINS OF INTERNATIONAL INVESTMENT AGREEMENTS

14.  Thepracticeof arbitration hasit originsin early history. Thearbitration of commercia disputeshas
exised snce the dawn of commerce. Smilarly, the use of arbitration to resolve internationd disputes

between nation states (“ State-to-State arbitration”) aso has awell established history.

15.  The advent of treeties providing for the resolution of private commercid disputes arisng from
contractud relationships (“international commercia arbitration”) isof much moremodern origin, and detes
from the 20" century. In recent years, anumber of international conventions have codified the rules for
internationa commercid arbitration and provided for the recognition and enforcement of internationd

2 Redfern and Hunter, Law and Practice of International Commercial Arbitration, 3 ed (London: Sweet and
Maxwell, 1999), at p. 1; Mustill, “ Arbitration: History and Background”, (1989) 6 Journal of International Arbitration,
43.



arbitral awards. Prior to these developments, commercia arbitration, whether international or domestic,?

was entirely amaiter for the municipa law of nation Sates.

16.  Of even more recent origin is the use of internationd treaty insrumentswhich alow privateforeign
investorstoinvokeinternationa arbitra processesto assert clamsagaingt, and concerning the actionstaken
by, nation states (“investor-State arbitration”).* This development was in nany ways unheralded and
represented a very sgnificant departure from the norms of both international and domestic law.

17. Investor- State arbitration, such as provided for under the investment provisions set out in Chapter
Eleven of NAFTA, has been constructed from eements taken from two different spheres of internationa

arbitration: the first developed to resolve disputes between states; the second to resolve internationa

disputes arising from private commercid relationships. Therefore, it isimportant to understand the origins
and purposes of these distinct spheres of international arbitration in order to assess the character and
implications of investor- State arbitration. An account of the historical setting for the arbitration of foreign
investment disputes can be found in Chapter 6 of my book, The Settlement of Foreign Investment
Disputes, a copy of which is attached hereto as Exhibit “B”.

State-to-State Arbitration

18. Internationd arbitration, which historicaly was defined as arbitration between sates, representsthe
oldest form of pacific settlement between nationsthrough third party intervention.> Arbitration of inter-state
disputes has been particularly useful for resolving those digputes which the parties are either unwilling or

® For discussion of the concept of “international” arbitration see paragraphs 18 to 21.

* Thefirst such treaty was between Germany and Pakistan in 1958. R Dolzer and M Stevens, Bilateral Investment
Treaties (Martinus Nijhoff, 1995) But, the early treaties did not have strong dispute settlement provisions. The
treaties with strong provisions came to be made later. The exact effect of these formulations was not known until
1991. Thefirst case that used atreaty provision to find jurisdiction was AAPL v. Sri Lanka decided in 1991 (reported
in (1991) 6 ICSID Review 526). The notion of arbitration without privity is of rather recent vintage. It has now cometo
be accepted as aresult of a series of awardsin which jurisdiction was basedin treaty provisions.

® For example, the First Hague Peace Conference in 1899 stated, “international arbitration has as its objectsthe
settlement of disputes between states.”



unableto resolvethrough negotiation. It has, for example, played animportant rolein resolving international
boundary disputes, such as those concerning maritime fishing aress. ®

19. Higoricdly, and until wel into the 20th century, the concept of “internationd arbitration” was
confined to the practice of resolving disputes between states. A dispute between a state and an adien was
not regarded as an internationa dispute capable of being settled through international processes, but rather
one to be resolved by the courts or tribunas of the state againgt which the clam was being asserted.
Internationa law was seen aslaw between sovereign states and prevailing doctrine denied the possibility of
an individua or a corporate entity having sufficient status in internationa law to have recourse to an
internationa remedy through international tribunals.”

20. Inal cases, contracts between states and foreign private parties were subject to, and dependent
upon, the municipd law of some date. There is a plethora of dicta and opinion in the firgt haf of the
twentieth century, which makes this position dear.?

21. In fact, it was not until after the Second World War that attempts were made to render disputes
arigng between dates and foreign entities amenable to arbitration under internationd law or some

supranational system akintointernational law.® These efforts culminated in the establishment of international

® JG Merrills, International Dispute Settlement (Cambridge University Press, 1998)

" Baron Descamps, “ General Survey of the Clauses of Mediation and Arbitration Affecting the Powers Represented
at the Conference” in J.B. Scott (ed.), The Proceedings of the Hague Peace Conferences (1920) p. 191. See advisory
opinion in the Peace Treaties Case [1950] ICJRpts 221; and UN GA Res. 989 (X), 14 December 1955. See also
Sornargjah, The Settlement of Foreign Investment Disputes, supra, Chapter 6. The first dispute involving a state and
aforeign corporation to be decided by an arbitral process was the Lena Goldfield Arbitration (1950) 36 Cornell LQ
3L

8 Sornarajah: The Settlement of Foreign Investment Disputes, noting the Serbian Loans Case (1926) PCU Series A,
NO. 20, p. 17: “The controversy submitted to this court is exclusively concerned with relations between the
borrowing State and private persons, that isto say, relations which are, in themselves, within the domain of municipal
law” . See also, J. Basdevant (1936) 58 Hague Recueil at 677: “Un differend entre un etet et un stranger nereleve pas
du droit International”.

° The Lena Goldfields Arbitration stands alone as an early case in which there was arbitration between a private
company and astate. In the late 1950s, there were a series of Middle Eastern arbitrations relating to the oil industry
where we find the emergence of international investment arbitration. They are based on the ideathat the local laws of
the Middle Eastern states were not sophisticated enough to handle petroleum arbitrations. This reasoning was used
to create atransnational system of arbitration to deal with petroleum contracts and later diversified to include foreign



investment arbitral regimes, which drew heavily on developments that were aso occurring in the area of

international commercid arbitration, which | turn to next.

I nternational Commer cial Arbitration

22.  Asnoted, arbitration of commercid disputes dates from the earliest times. When disputes arose
between traders belonging to different states, such arbitrations acquired an international dimension.

However, until well into the twentieth century, arbitration of commercia disputes was considered to be
“nationd” in the sense that disputeswould usualy be settled in accordance with the rules of the jurisdiction

in which an arbitration was held.

23.  As the popularity of arbitration of commercia disputes grew, so did pressure to establish
international norms for the conduct of such arbitrations and, more importantly, for the recognition and
enforcement of arbitrad awards. As a result, during the mid-20" century, a number of internationd
conventions were established to codify the rulesfor international commercia arbitration and to providefor

the recognition and enforcement of arbitral awards arising from such proceedings.™

24.  The egtablishment of a comprehensive regime relating to international commercid arbitration was
largely redized in 1958 with the adoption of the New York Convention, which provided an effective
method of obtaining recognition and enforcement of foreign arbitral awards™ The other significant
development of this period was the establishment of specidized indtitutions to administer internationa

investment generally.

' For an overview of the development of international conventions concerning international arbitration from the
Geneva Protocol in 1923 to the New Y ork and Washington Conventionsis the later half of the century, see Redfern
and Hunter, note 2, at pp. 43-74.

" The establishment of the New York Convention paved the way for the devel opment and refinement of the rules
and procedures for conducting international commercial arbitration. Thus, to facilitate the harmonization of arbitral
rules of different countries, in 1976, the United Commission on International Trade Law (UNCITRAL) adopted
Arbitration Rules, and nearly a decade later, the Model Law on International Commercial Arbitration. The Model Law
has subsequently been adopted by many nations, including Canada., where it provides the template for dealing with
the subject of international arbitration. See, for example, the Commercial Arbitration Act, R.S.C 1985, c. 17 (2",
Supp.); Peter Binder, International Commercial Arbitrationsin UNCITRAL Model Law Jurisdictions (Sweet and
Maxwell, 2000).
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arbitration, the most prominent of which isthe International Centre for the Settlement of Investment
Disputes (ICSID).*

25.  Theterms“internationa” and “commercid” are used to delineate the parameters of these arbitral
regimes. The term “internationa” is mogt often used in this context to distinguish commercid arbitration
which in some way transcends nationd boundaries, from arbitration which is purely nationd or domesticin

character.®

26.  Theterm “commercid” on the other hand, has been defined quite differently by various nations,
which often distinguish between contracts that are amenable to settlement by arbitration, and those which

are not.*

27.  Theimportance of these distinctionsis acknowledged by internationd protocols and conventions
concerning commercia arbitration, which commonly empower parties to reservetheright to definewhich

contracts will be considered commercia under nationa law.™ Thus, disputes arising from matrimonid,

2 The 1CSID was established by the Washington Convention of 1965 which requires, inter alia, that each
contracting state shall recognize an award rendered pursuant to it as binding and provide for its enforcement as if it
wereafinal judgment of acourt in that state. While neither Canada nor Mexico isaparty to the Convention, itis
mentioned here because it represents one of three procedural mechanisms to which foreign investors may seek
recourse under NAFTA Article 1120, though not against Canada or Mexico. Non-parties may choose to hold ad hoc
arbitrations under the Additional Facility Rules of ICSID and ask ICSID to administer the arbitration. Some NAFTA
tribunals have used this option: see ADF Group Inc. v. United States, see note 51 infra.

3 Redfern and Hunter, note 2, pp. 13 and 14. Thisinternational dimension may arise either from the nature of the
dispute (such as disputes arising from international trade), or from the national origins of the parties. V arious national
systems of law may have adopted one, the other, or ahybrid of these criteriato determine whether adisputeis
international in character.

¥ Thus, in civil law jurisdictions, two merchants could arbitrate a dispute regarding acommercial contract, but the
same parties could not arbitrate a contractual dispute concerning property tenure, employment or family law: Redfern
and Hunter, note 2, p. 18.

' For example, Article 1.3 of the New Y ork Convention allows contracting states to limit the application of the
Convention to disputes arising out of legal relationships “which are commercial under the national law of the state
making such declaration.” A similar commercial reservation was permitted under the Geneva Protocol of 1923: Redfern
and Hunter, note 2, pp. 457-458.
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property tenure, employment law are often consdered to be beyond the sphere of commercid

reaionships.'®

28.  Theprocedurd normsof international commercid arbitration reflect the fundamenta assumption that
these disputes are essentidly private in character and of no consequence to third parties. For instance,
arbitral proceedings are generaly held in camera, and the confidentidity of the arbitral processis seen as
one of its most important advantages.'” Unlike proceedings in a court of law, international commercia

arbitration is consstently regarded as a private proceeding. Indeed, the importance of secrecy to the
arbitra processisexpresdy acknowledged by international commercid arbitration ruleswhich provide, for
example, that “ Ddliberations of the Tribuna shall take placein privateand remain secret,” or that “ Hearings
shdl be held in camera unless the parties agree otherwise? . *®

29. In accordance with these norms and assumptions about the private character of internationa

commercid arbitrd digputes, party autonomy isthe guiding principle with respect to the proceduresto be
followed by arbitrd tribunas. Thus, parties to such arbitrations are typicdly free to choose their own
tribundl,*° to determine the place of arbitration,?® and generally to set out the rulesthat will guide the conduct

of the arbitration.?*

'® Redfern and Hunter, note 2, pp. 18-19.

'7 See Redfern and Hunter, note 2, p. 27, who quote aformer Secretary-General of the International Chamber of
Commerce as stating:

“It became apparent to me very soon after taking up my responsibilities at the | CC that the users of international
commercial arbitration, i.e. the companies, governments and individuals who are parties in such cases, place the
highest value upon confidentiality as afundamental characteristic of international commercial arbitration. When
enquiring as to the features of international commercial arbitration which attracted parties to it as opposed to
litigation, confidentiality of the proceedings and the fact that these proceedings and the resulting award would not
enter into the public domain was almost invariably mentioned.”

' These rules are set out in Article 24(1) of the Additional Facility Rules of ICSID, and Article 25 of UNCITRAL,
respectively.

¥ |CSID AFR - articles 3(2) and 6(3); UNCITRAL - articles 5, 6.1 and 7.1.
21CSID AFR - articles 20, 21; UNCITRAL - article 16.

21 |CSID AFR - article 3(2); UNCITRAL - articles 1.1 and 15.1.
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30.  Smilaly, theissuesof noticeto, and potentia intervention by, third partiesisentirely ignored by the
conventionsand arbitral rulesthat frame such proceedings.* Theassumption that international commercid
disputes are purely privatein nature aso underlies the limited scope for judicia review of such awards™ a

subject to which I will returnin Part 111.

31 In sum, by the laiter part of the twentieth century, an internationa regime had been established in
order to facilitate the resolution of international commercia disoutes. That regime is complimented by

domestic laws providing for the recognition and enforcement of foreign arbitral awards. However, theambit
of this regime is limited to commercid rdationships that are essentidly private and which have an

internationa character. Moreover, thetypesof rdationshipsthat will be consdered “commercid” for these
purposes may be reserved to the prerogatives of nation states so they may delineste the sphere of public
policy and law which these regimes may not transgress.

I nvestor-State Arbitration

32.  This brings us to the development of internationd investor-State arbitral regimes. The primary
vehicle for establishing internationa disciplines concerning the interests of foreign investorsisthe Bilaterad
Investment Treaty (“BIT”), thefirst examples of which were negotiated in the late 1950s.%* Thetredtieshave
been progressively modified, the newer versons of them being more sophigticated. Their origind amwasto

% C. Chinkin, Third Partiesin International Law, (Oxford: Clarendon Press, 1993) at 248-249.

% The scope for judicial review of international commercial arbitral awardsis generally only permitted in accordance
with the municipal lawsof the jurisdiction chosen as the place of arbitration. These, in turn, are usually reflective of
international norms established for such domestic | egislation which narrowly confines the scope for judicial review to
basic questions of procedural irregularities and jurisdictional competence. In addition to these basic jurisdictional
issues, it iscommon for both international conventions and domestic legislation providing for the enforcement of
arbitral awardsto provide for the setting aside of such awards as being contrary to the public policy of that
jurisdiction. However, courts have consistently adopted a conservative interpretation of the scope for review
established by the public policy standard. See, for example, the approach adopted by Canadian courts as commented
on in Haigh, Kunetzki and Antony, “International Commercia Arbitration and the Canadian Experience”, (1995) 34
AltalL. Rev. (No. 1) 137, at fn. 86 and 87.

 See Dawson, Whose Rights? The NAFTA Chapter 11 Debate (Centre for Trade Policy and Law, 2002); Christopher
Wilkie, “The Origins of NAFTA Investment Provisions’, in Dawson (ed) Whose Rights?, supra at p. 17, which
identifiesa BIT between Germany and Pakistan negotiated in 1959 as thefirst of itskind. Thefirst BITS to which
Canadawas a party and which, in accordance with Canadian practice, are described as Foreign Investment Protection
Agreements (FIPASs) were negotiated inthe early 1990s. The date of the first FIPA, in that case with Poland, is
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protect investments made by foreign investors of developed statesin devel oping stateswhich were seen as
unstable and risky. The imination of legd and politica risks through the statement of firm rules was the
main objectives of thesetreaties. In the context of these objectives, Chapter 11 of NAFTA isananomaly as
it seeks to impose rules on two developed dates, Canada and the United States, in their investment

reations.

33.  Common features of these BITS include a broad definition of investment and provisons which
oblige State-partiesto thesetreetiesto accord certain trestment to foreign investorsand thar investments. A
centerpiece of these treatiesisthe prohibition againgt taking of property or anything tantamount to ataking
except on payment of compensation and the satisfaction of some other conditions. These obligationstake
the form of generd prohibitions againgt government action, legidative and otherwise, that would, for
example, impose foreign ownership redtrictions for key industries or sectors. They may aso impact
regulatory legidation of states which may bein the public interest.

34.  Themost remarkablefeature of thesetreatieswere provisions giving third-party investors standing
toinvokeinternationa arbitra mechaniamsto assert damage damsagaing sovereign Sates, notwithstanding
the absence of having any contractua or other direct relationship with that national government.? Prior to
this development, a foreign investor would have had to establish the existence of an agreement with the
nation state to submit such adisputeto arbitration. 1n the absence of such agreement, theforeign investor’'s
only recourse would have been to the domestic courts and later, in the event of non-satisfaction, to the

diplomatic intercesson of his home Sate.

35.  Thus, unlike the usud concept of arbitration, these tresties establish aright to arbitration even
though no privity of contract exists between the disputing investor and the nation state againgt which the
dam is brought.® This development represented a fundamental departure from the firmly entrenched

identified as Nov. 22, 1990. Four other FIPAswere established before NAFTA: see Wilkie, p. 16.

% |n many BITsthe State-party makes a unilateral or standing offer to arbitrate any dispute that might arisein the
future. When adispute arises and the private investor submits the dispute for arbitration under the BIT, typically an
“agreement to arbitrate” is considered to have been made.

% Redfern and Hunter, note 2, p. 65, referring to Jan Paulsson “ Arbitration Without Privity”, (1995) 10 Foreign
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principle that arbitration is entirely dependent on the consent of the parties as evidenced in a written

agreement (most often included as a clause in acommercia contract).

36. By obviating therequirement for privity of contract, foreigninvestorswere dso empowered toclaim
damagesarising from the actions, policiesor laws of sovereign satesthat are undertaken entirely outsdethe
sphere of commercid reationships. Conversaly, internationd tribunas are empowered to resolve disputes
that could otherwise have only been brought in accordance with the domestic laws and procedures of the

nation state whose actions or laws are being impugned.

37.  The adoption of internationd commerciad arbitration regimes to resolve disputes arisng under

internationd investment tregties putsthe internationa and domestic framework of law, developed to provide
for the recognition and enforcement of commercid arbitral awards, at the service of disputes which have
nothing a dl to do with private commercia arrangements. Thus, investor- State arbitration depends upon a
framework of law established for purposes very different than those it is now serving.

PART I1: CHAPTER ELEVEN OF NAFTA

38.  Asnoted, the investment provisions of NAFTA are set out in Chapter Eleven.?” Under Chapter
Eleven, foreign investors are empowered to unilateraly invoke binding internationd arbitration againgt a
State-party which the investor dleges has breached its obligations under Part “A” of Chapter Eleven or
certain other NAFTA provisions. %

Investment Law Journal, No. 2, p. 232.

# The investment provisions of NAFTA represented a significant extension of Canadian treaty practice with respect
to foreign investment protection. At the time, five FIPAs had been negotiated by Canada, but none included the
right to invoke investor-State procedures as expansive and unqualified as those set out in NAFTA: Wilkie, note 24,
at pp.16-17.

% n more than one investor-State claim brought pursuant to NAFTA, the disputing investor is seeking to expand
the scope of investor-State litigation to obligations that are not explicitly incorporated to Chapter Eleven dispute
procedures: see United Parcel Service of America Inc. v. Canada, at note 46, infra and Methanex Corporation v.
United States of America, at note 45, infra.
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39. For the mogt part, Chapter Eleven delineates a catal ogue of government “measures’ which may
neither be adopted, maintained nor enforced by elther nationd or sub-nationa governments. “Measures’
are defined to include “any law, regulation, procedure, requirement or practice”.? “Investment” is dso
defined expansively toindude many forms of tangible and intangible property interests, including debt and

equity interests, business concessions and licenses.

40. Someof the obligations of the State- partiesto NAFTA areframed aspositive obligations, such as.
- the obligation to accord “ Nationa Treatment” to foreign investorsand their investmentsby
according them no less favourable treatment than is accorded, in like circumstances, to a
State-party’s own investors and to their investments® This requirement would, for
example, prohibit redtrictions on foreign investment, including those that are specific to

particular industries or sectors;

- the obligation to accord “Most Favoured Nation Treatment” to foreign investors and to
their invesiments by according them no less favourable trestment than is accorded, in like

circumstances, to investors from any other nation, or to their investments;™

- the obligation to accord to foreign investments treatment in accordance with “internationa
law including fair and equitable trestment and full protection and security”.>

41.  Other obligations establish broad prohibitions on a diverse array of government “ measures’. For

ingance:

2 NAFTA Article 201.

* Article 1102.
3L Article 1103.

%2 Article 1105.
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- parties are prohibited from imposing “ Performance Requirements’ - i.e. administrative or
regulatory requiremernts, such as obligations to source goods and services locdly - asa

condition on the right to establish or carry on investment activities;™

- parties are prohibited from imposing any congraints on the right of foreign investors to
choose senior managers and board members of any nationdity;>

- parties are prohibited from imposing congraints on the right of foreign investors to
repatriate profits “fredy and without dday”;* and

- parties are prohibited from taking any action which directly or indirectly “expropriates’ an

investment or represents a measure “ tantamount to expropriation”.*

42.  Therefore, in addition to proscribing government actions that might favour domestic investors or
citizens, NAFTA investment disciplines prohibit adiverse array of government palicies, laws and actions
that may be entirdy non-discriminatory in their design and application. Asaresult, NAFTA parties are
barred from imposing certain requirements on theinvestorsinvestments of another NAFTA paty evenif the
same requirements are imposed on dl investors and investments, be they domestic or foreign.

43.  Anatice published inthe ICS D Review described NAFTA asbeing explicitintermsand vastin
scope. The author characterized NAFTA' s investor-State suit provisons asfollows:

It grants innumerable present and future investors the right to arbitrate a wide range of
grievances arising from the actions of alarge number of public authorities whether or not
any specific agreement has been concluded with the particular complainant, and soimpels

3 Article 1106.

3 Article 1107.
% Article 1109.

% Article 1110.
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usto reconsder fundamenta assumptions about theinternationd legal processasit affects
investors abroad.’

44.  Commenting on NAFTA and the European Energy Charter Treaty, which was negotiated
subsequently, the author goes on to Sate:

By alowing direct recourse by private complainantswith respect to [such] awiderange of
issues, these tredties cregte a dramatic extension of arbitra jurisdiction in theinternationd
redlm.*®

I nvestor-State Litigation Under NAFTA

45.  Theexpangve scope of NAFTA investment rulesis evidenced in the record of claims that have
been brought pursuant to these provisions. Since 1997, when the first forma damwasmade by aforeign
investor againgt Canada,® at |east twenty-nine investor- State claims appear to have been brought under
Chapter Eleven’s provisons. Of the claims about which information has been made public, eight have
been brought against Canada, nine againgt the U.S.,** and twelve against Mexico.

%" Jan Paulsson, Arbitration without Privity, (1995) 10 ICSID Review - Foreign Investment Law Journal, No. 2, 232 at
p 233.

% paulsson, note 37.

¥ Thefirst case in which aforeign investor sued CanadawasEthyl Corporation v. Canada. In that case, U.S. based
Ethyl Corporation brought a claim against Canada for $250 million in damages allegedly caused by the federal
regulation of aneuro-toxic fuel additive the company distributed in Canada. That claim was settled when Canada
rescinded the regulation, paid the company over $19 million in costs, and issued aformal written statement which
amounted to a public apology for having regulated in the first place: All relevant materials concerning this case can
be found on the website of Canada' s Department of Foreign Affairsand International Trade (“DFAIT”) at www.dfait-
maeci .gc.caltha-nac/ethyl-en.asp (last accessed on 10 December 2002).

“0 | nformation about other Chapter 11 claims can also be found on the DFAIT website: www.dfait-maeci.gc.ca/tna-
nac/gov-en.asp. As of 10 December 2002, the website listed 8 arbitration claims brought against Canada, 6 against the
U.S,, and 7 against Mexico. On the same date, a site maintained by a professor of law at the University of Windsor
identified 9 claims against Canada, 9 against the U.S. and 11 against Mexico: www.naftaclaims.com/.While the
NAFTA Commissionisrequired to keep apublic record of all Chapter Eleven Notices of Claim (Article 1126), these
claims are not recorded on its website: www.nafta-sec-al ena.org/english/index.htm.

“L All of the reported claims brought by Canadian investors but one have been initiated against the U.S. The sole
exception is aclaim brought against Mexico by International Thunderbird Gaming Corporation, by all accountsa
Canadian company, on August 23, 2002.
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46. Foreign investorswho invoke theinvestor- State provisions of Chapter Eleven againgt a State- paty
typicaly daim damagesin the hundreds of millionsof dollars. Moreover, the government messuresthat are
being assailed in these proceedings span abroad spectrum of policy, programmatic, legidative, regulatory
and judicid action.”? Claims have been asserted concerning:

() the adminigration of justice incdluding judicid rulings, jury awards and gppellate court
decisions®

(i)  municipd land use decisions™

(i) environmenta and public hedth regulaions concerning air pollution and groundwater
contamination; *

(iv)  (v)  themanner in which certain parcd and courier product services are provided by
Canada Post;*

(v)  aban onthe use of apesticide for certain agricultural purposes;’

(vi)  aprovincid regulation restricting bulk water exports*®

2 Asindicated above, “measures’ are defined by NAFTA Article 201 to include any law, regulation, procedure,
requirement or practice.

** Robert Azinian et al. v. United Mexican States, 1 November 1999 (ICSID Case No. ARB(AF)/97/2), online at World
Bank: www.worldbank.org/icsid/cases/robert_award.pdf (date accessed: 10 December 2002); The Loewen Group, Inc.
v. United States of America (Notice of Arbitration/Statement of Claim, 30 October 1998), online at The American
Society of International Law: www.international-economic-law.org/L oewen/loewen.pdf (date accessed: 11 December
2002); Mondev International Ltd. v. United States of America (Notice of Arbitration, 1 September 1999), online at
The American Society of International Law: www.international-economic-law.org/Momdev/mondev.pdf (date
accessed: 11 December 2002).

“ Mondev International Ltd., supra, note 43; Metalclad Corp. v. United Mexican States (Notice of Arbitration, 2
January 1997), online at The U.S. Department of State: www.state.gov/documents/organization/3997.pdf (date
accessed: 11 December 2002).

> Metalclad Corp., supra, note 44; Ethyl Corporation v. Canada (Notice of Arbitration, 14 April 1997), online at
DAFIT: www.dfait-maeci.gc.caltna-nac/documents/ethyl12.pdf (date accessed: 11 December 2002); Methanex
Corporation v. United States of America (Notice of Arbitration, 2 December 1999) online at The U.S. Department of
State: www.state.gov/documents/organization/8772.pdf (date accessed: 11 December 2002).

“ United Parcel Service of America Inc. v. Canada (Notice of Arbitration, 19 April 2000), online at DFAIT:
www.dfait-maeci.gc.caltha-nac/documents/ups-noa.pdf (date accessed: 11 Dec.2002).

" Crompton Corp. v. Canada (Amended Notice of Intent to Submit a Claim to Arbitration, 19 Sept. 2002), online at
DFAIT: www.dfait-maeci.gc.caltna-nac/documents/ComptonCorp.pdf (date accessed: 11 December 2002).

“8 Sun Belt Water Inc. v. Canada (Notice of Intent to Submit a Claim to Arbitration, 27 November 1998), online at
DFAIT: www.dfait-maeci.gc.caltna-nac/documents/Sunbel t.pdf (date accessed: 11 December 2002).
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(vi)  theimposition of import tariffs on Canadian softwood lumber products;*®
(vii)  thedlocation of export quotas under aninternationd trade agreement concerning softwood
lumber products;™ and

(vii)  the procurement practices and requirements of federal and sub-nationa governments.™

47.  Thesedamsillugraethediversty of policy, legidative, programmeatic and judicid functionsthet are
now the subject of investor- State claims brought under Chapter Eleven. The government measuresthat are
the subject matter of these disputes are neither explicitly about investment, nor internationd intheir desgnor
gpplication. Rather thetypicd targetsof investor- State claims are measures established to serve such broad
and domestic public policy objectives as environmentd protection or the delivery of public postal services.

48.  Thus matterswhich have hitoricaly been the exclusive sovereign preserve of parliaments and the
courts are now subject to adjudication by internationa tribunas origindly designed to resolve private

internationa commercid disputes.

49.  Asnoted, investor- State procedures have been invoked to chalengejudicid determinations made
by the courts of aNAFTA Party.>® In The Loewen Group, Inc. v. United States of America, a Chapter
Eleventribuna regjected the respondent’ sobjectionstoitsjurisdiction to consder aclam relating to thejury
decison rendered in private contract litigation. The tribund concluded that the decison of the jury

* Canfor Corporation v. United States (Notice of Arbitration and Statement of Claim, 9 July 2002), online at The U.S.
Department of State : www.state.gov/documents/organi zation/13203.pdf (date accessed: 11 December 2002).

% Pope & Talbot, Inc. v. Canada (Statement of Claim, 25 March 1999), online at DFAIT: www.dfait-maeci.gc.ca/tna-
nac/pope-en.asp (date accessed: 11 December 2002).

*! Trammel Crow Company v. Canada (Notice of Intent to Submit a Claim to Arbitration, 7 December 2001),online at
DFAIT: www.dfait-maeci.gc.caltna-nac/documents/TC_vs_GC.pdf (date accessed: 11 December 2002); ADF Group
Inc. v. United States (Notice of Arbitration, 19 July 2000) online at The American Society of International Law:
www.international-economic-law.org/ADF/ (date accessed: 11 December 2002).

%2 Other investor-State claims were initiated after domestic judicial remedies had been explored or were ongoing: see
Metalclad, supra, note 44; Sun Belt Water Inc. supra, note 48; S.D. Myers Inc. v. Canada (Notice of Arbitration, 30
October 1998), online at DFAIT: www.dfait-maeci.gc.caltha-nac/documents/myers2. pdf (Statement of Claim of 30
October 1998), online at DFAIT: www.dfait-maeci.gc.ca/tna-nac/documents/myers3.pdf (date accessed: 12 December
2002).
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condtituted a governmenta “measure’” under NAFTA, and placed no limits on what types of court actions
or judicia decisions could be so categorized.>® In Mondev International Ltd. v. United States of
America, aChapter Eleven tribunal assumed jurisdiction to review adecision of aU.S. gppellate court.>
In Azinian v United Mexican States, the disputing investor chdlenged the determinations of Mexican

courts annulling a concession contract it had negotiated with a particular municipal government.>

50.  To date, seven investor-State claims have been determined on their merits. Of these, four have
found infavour of the disputing investor. In one case, Metal clad Cor p. v. United Mexican Sates, aloca
municipdity denied aforeign investor abuilding permit to establish ahazardous waste disposal siteon land
dready contaminated with hazardous waste. The denid of the building permit was held to be an
“expropriaion” within the meaning of Chapter Eleven. By holding that there was a taking that had to be
compensated, the tribunal effectively impeded the duty of the State to act to the benefit of its people's
heeith.>®

%% The Loewen Group, Inc, supra, note 43 - see Award on Jurisdiction, 5 January 2001, paras. 39-60, online at The
American Society of International Law: www.international-economic-law.org/L oewen/ (date accessed: 12 December
2002).

> Mondev International Ltd., supra, note 43 - see Final Award of 11 October 2002, para. 92,online at The U.S. State
Department: www.state.gov/documents/organization/14442.pdf (date accessed: 12 December 2002).

% Azinian , supra, note 43.

* Metalclad Corporation, supra, note 44 - see Final Award of 30 August 2000, online at DFAIT: www.dfait-
maeci .gc.ca/tna-nac/documents/Award-e.pdf (date accessed: 12 December 2002).
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51. Mexico subsequently sought judicid review of thisaward in British Columbia. The Supreme Court
of British Columbiarecognized that the tribuna’ s definition of “expropriation” was exceptionaly broad, but
held that it could not interfere with the decision:>’

TheTribuna gavean extremely broad definition of expropriation for the purposesof Article
1110. In addition to the more conventiona notion of expropriation involving ataking of
property, the Tribuna held that expropriation under the NAFTA includes covert or
incidenta interferencewith the use of property which hasthe effect of depriving the owner,
inwholeor inggnificant part, of the use or reasonably-to- be- expected economic benefit of
property. This definition is sufficiently broad to include a legitimate rezoning of
property by a municipality or other zoning authority. However, the definition of
expropriation is a question of law with which this Court is not entitled to interfere
under the International [Commercid Arbitration Act]. [emphasis added)]

52.  Two other clams decided in favour of disputing investors were brought against Canada. One,
Pope and Talbot v. Canada, involved the manner in which export quotas had been dlocated to the
disputing investor for its softwood lumber products.® The other, SD. Myersv. Canada, involved afederd
ban on the export of certain hazardous waste and Canada sobligeationsunder aninternationa environmenta
treaty.>

53. Summaries of many of these Chapter Eleven cases can befound intwo publications. Thefirg is
Private Rights, Public Problems, abook written by Howard Mann and published by the Internationd
Ingtitute for Sustainable Development and World Wildlife Fund. The other isadocument published in 2001
by Public Citizen, a non-profit public interest advocacy group based in Washington, D.C, titled NAFTA
Chapter 11 Investor-to-Sate Cases. Bankrupting Democracy. Thesetextsare atached tothisaffidavit
as Exhibits“C” and “D” respectively.

5" Mexico v. Metalclad Corp., [2001] BCSC 664 (B.C.S.C.), a para. 9.

% Pope and Talbot, supra, note 50.

* SD. Myers, supra, note 52.
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54.  Inits35year history, |CSID has handled 40 cases™ which haveinvoked theprovisonsof aBI T (of
which, as noted, there are now more than 2000). By comparison, nearly thirty investor- State claims have
been brought under Chapter Eleven of NAFTA done within a shorter period.®® Moreover, given the
guantum of damages sought in Chapter 11 cases, and in light of the far reeching public policy implications
that would follow should foreign investors prevail, theimportance of these claims cannot be measured solely
by their number.

% See note 61, infra.

8 K enneth J. Vandevel de, Investment Liberalization and Economic Development: The Role of Bilateral Investment
Treaties, 36 Colum. J. Transnat'l L. 501. Inits 35 year history, ICSID handled 79 cases, forty of which arose pursuant
to the provisions of specific foreign investment agreements. Half of these cases have been initiated in the past 5
years, an increase which has been attributed to the notoriety surrounding the cases brought pursuant to NAFTA
investment rules: see L. Peterson, Changing Investment Litigation, Bit by BIT, in Bridges, May 2001, Year 5 No. 4.
Also on the proliferation of foreign investment disputes see Antonio R. Parra; Provisions on the Settlement of
Investment Disputes in Modern Investment Laws, Bilateral Investment Treaties and Multilateral Instruments on
Investment, (1997), 12 Foreign Investment Law Journal, 287 at pp. 361-362.
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PART Il1l:  THE IMPACT OF INVESTOR-STATE PROCEDURES ON THE
SOVEREIGNTY, RULE OF LAW, AND CONSTITUTIONAL NORMS OF
MEMBER STATES

55.  Theadvent of internationa investment treeties that empower private investors (who areinvariably
multinationa corporations) to invoke binding internationa arbitration to enforce the provisons of those
treaties represents a dramatic departure from the conventions of internationd law in two respects. Firs,
these treaties accord nonSate entitiestheright to enforce an internationd trade agreement to which they are
not parties and pursuant to which they have no obligations. Second, investor- State litigation extends the
gphere of internationa commercia arbitration to disputes that have no foundation in contract, and which
often arise from issues that are essentidly public, rather than private in character.

56.  Asthecaseswhich havearisen under Chapter Elevenilludtrate, investment tribunasare encroaching
into areas which internationd commercid arbitra tribunas were not designed to ded with. Thustribunas
that are set up at the ingtance of a private party consstently ded with disputes that go well beyond the
contractua or commercid disputes which were originaly contemplated by the instruments etablishing a

regime for international commercid arbitration.

57.  Thisis made even more problematic by the fact that these tribunals are predominantly guided by
economic and commercia condderations, and are structuraly incgpable of reflecting the larger socid,
culturd, politica and mora objectives of the internationa community necessary for the fair resolution of
disputeswhich may have sgnificant public interest components. Such tribunas have often shown an undue
deference to the rights of the private investor and far too little consideration for the interests of the Statein
pursuing other legitimate, and often non-commercid public policy objectives such as environmentd
protection.®

%2 Sornarajah M., “ A Developing Country Perspective on International Economic Law in the Context of Dispute
Settlement”, in Asif Quereshi (ed), Perspectivesin International Economic Law (Kluwer International, 83-111). Also
see the work of two Canadian authors, Yves Dezalay and Bryant Garth, Dealing in Virtue : International

Commercial Arbitration and the Construction of a Transnational Legal Order (Chicago: University of Chicago
Press, 1996).
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58.  Theseunprecedented developmentsininternationd law haveresulted in aconsderable surrender of

sovereignty by the State- parties to such agreements. The nature and extent of the impact of international

investment regimes on sovereignty and the congtitutiona norms of State- partiesis determined both by the
substantive nature of obligations engendered by these regimes, as well as by the dispute procedures
availableto ensurethat these obligations are adhered to. In other words, the corrosiveimpact of NAFTA
investment rules on sovereignty has both a substantive and procedura dimension.

The Constitutional Characteristics of NAFTA |Investment Rules

59.  The subgtantive obligations undertaken by nation States under internationa treaties and other

agreementsareinherently congtraining of their sovereign authority. Indeed, severa commentatorshave gptly

characterized these devel opments as having established anew internationa congtitutional order to whichthe
domestic condtitutions of nation States are subsarvient®  Thus, international trade and investment

agreements can be seen as having the characteristics of condtitutiona instruments because they represent a
form of pre-commitment strategy that binds future governments, they are difficult to amend, and they are
binding politically and, in some cases, judicialy aswell. *

60. Decisgons like Metalclad and Mondev involved the responshility of sub-nationd entities at
provincia and even city council levels. They demongtrate how deep the investment treety can biteinto the
gructure of government making the federd stateliablefor what happens at the bottom of the decentraized
date sructure. The investment tregties like NAFTA therefore contemplate intense supervison of the
activities of local decision making bodiesif reponsbility isto beavoided. Quite gpart from the creation of
such machinery, the legdity of such supervison withinthe existing condtitutiona structuresisto be doubted.

% David Schneiderman, “Consitutional Approachesto Privatization: An Inquiry into the Magnitude of Neo-Liberal
Consitutionalism”, 63 Law & Contemp. Probs. 83 (Autumn 2000). William Grieder, The Right and US Trade Law:
Invalidating the 20" Century, The Nation 2001, at p. 6/10 quoting Ron Price, now in private practice, but then akey
US negotiator on NAFTA investment rules.

% See Stephen Gill, “Globalization, Market Civilization and Disciplinary NeoLiberaism,” Millenium: Journal of
International Studies, vol. 24 (1995), pp. 399-423; David Schneiderman, “Investment Rules and the New
Congtitutionalism”, Law and Social Inquiry, Journal of the American Bar Foundation, Volume 25, Number 3, Summer
2000, pp. 757-787; M Sornargjah, “The Clash of Globalisations : The Impact on the International Law of Foreign
Investment”, The Simon Reisman Lecture on International Trade Policy, Ottawa, 2002 [to be published in the
Canadian Foreign Palicy].
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Internal condtitutional systems do not contemplate liability of the centrd government for the exercise of

powers delegated to lower bodies. But, the investment tregties do. The condtitutional capacity of the
federal governmentsto recall powersthat are based on original compactsisto be doubted. The dissonance
between investment treaties and federal systemsis evident.

NAFTA’s Takings Rule

61. Oneof the dearest illudrations of how the requirements of such internationa agreements acquire
the character of quasi-congtitutiona instruments can be found in the provison of Chapter Eleven deding

with the issue of expropriation.

62.  The protection of private property rights engendered by NAFTA Article 1110 is absolute in the
sense that this provisgon prohibits government measures which “may directly or indirectly nationaize or
expropriate an investment of an investor of another Party initsterritory or take a measure tantamount to

nationalization or expropriation of such aninvestment”, except in certain specified circumstances.® Evenin

% Article 1110: Expropriation and Compensation, providesin part:

1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in
its territory or take a measure tantamount to nationalization or expropriation of such an investment
("expropriation"), except:

(a) for apublic purpose;

(b) on anon-discriminatory basis;

(c) inaccordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs 2 through 6.
2. Compensation shall be equivalent to the fair market value of the expropriated investment immediately before
the expropriation took place ("date of expropriation"), and shall not reflect any change in value occurring
because the intended expropriation had become known earlier. Valuation criteria shall include going concern

value, asset value including declared tax value of tangible property, and other criteria, as appropriate, to
determine fair market value.
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these circumstances, compensation must be paid that is equivaent to the far market vaue of the
expropriated investment.

63. However, in many common and civil jurisdictions, property rights are not regarded as unconditiond,
but are subject to certain and over-riding socid objectives or concerns. Canada, for one, explicitly rejected
the inclusion of private property protection in the Constitution Act, 1982. Rather, under its congtitutiona
arrangements, governments may expropriate private property so long as they act lawfully. Moreover, the
circumstances and extent to which compensation will be paid in such casesisamatter for the legidatures

and Parliament to determine.®

64. In effect, NAFTA codifiesthe protection of the private property interests of foreign investorsin a
manner that is virtudly as binding on the federd government as would have been the case had foreign
property rights had been entrenched in its Condtitution. While nothing in NAFTA prevents governments
from expropriating property, the obligation to pay compensationin accordancewith Article 1110ishinding
and enforceable, notwithstanding any stipul ation to the contrary that might be made by Canadian legidatures

or courts.

65.  Asnoted by David Schneiderman in hiswork concerning theimpact of NAFTA investment rules,
the expropriation provisonsof NAFTA may been seen aseffectively incorporating the U.S. Congtitution’s
Fifth Amendment protection of property rights, and the Fourteenth Amendment requirement of due
process.®” The former provides that private property shal not be taken for public use without just
compensation. The latter, establishes a congtitutiona guarantee of due process. Asengendered by Article

% David Schneiderman, “NAFTA’s Takings Rule: American Constitutionalism Comesto Canada’’, 46 University
of Toronto Law Journal 499 (1996), & pp. 521-523. Thisis generally so in Commonwealth constitutions. Also
see Jon Stanley, “Keeping Big Brother Out of Our Backyard : Regulatory Takings as Defined in International

Law and Compared to American Fifth Amendment Jurisprudence”, 15 Emory Journal of International Law 349
(2001); and David Schneiderman, “Investment Rules and New Constitutionalism” 25 Law and Social Inquiry 757
(2000). Chris Tolefson, “ Games without Frontiers: Claims and Citizen Submissions under the NAFTA Regime’

27 Yale Journal of International Law 141.

%7 Schneiderman, note 66 at p. 515-521.
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1110, both requirements are now binding on Canada and its failure to comply with these obligations may
give rise to enforceable damage awards againgt it.

66.  To be sure, the condraints on sovereign authority are indirect - no provision of NAFTA compels
Canadato amend its domestic law, athough in many instancesit has done s0.%® Neverthdless, the coercive
impact of thisregime is demonstrable and can readily be observed in the changes made by nationsto their
domestic policies, programs and law that often follow from the invocation of trade dispute and investor-
State procedures. The consegquences of non-compliance with internationd trade disciplines, which may
result in financia pendties enforcesble as judgments of Canadian courts, and trade sanctions measured in

the tensif not hundreds of millions of dollars, are too Smply too severe for any nation to ignore,

67. Interna condgtitutional balances are upset by the provisions of treatieslike NAFTA. A recourseto
property protection arises in the foreign investor but not to a Canadian investor. This remedy can be
pursued through an internationd tribuna whereaswhatever remedy that isavailableto a Canadian investor
has to be pursued through loca courts. Equality provisons of the congtitution are necessarily violated asa

result.

68.  Sincedecisonsof courtscan amount to interferenceswith property (seethe Azinian, Mondev ad
Loewen case), there could be recourse to internationd arbitration against them, thereby bypassing the
gopdlate courts within the hogt date. This violates notions of hierarchy of courts established by the
condtitution and enables the executive to defeet judicial control over domestic matters merdly by entering
into atresty with arbitration provisons. Fundamental notions of separation of powers are affected as a

result.

% Twenty-nine federal statutes were amended to implement Canada's obligations under NAFTA, these
amendments are set out in Part |1 of the NAFTA implementing legislation - The North American Free Trade
Agreement | mplementation Act, Statutes of Canada, 1993, c. 44, Part |1, ss. 22-241.
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69.  Conditutiond sysemsof the Commonwedth, following the British heritage, ensurethat no particular
classor section of the community is privileged by ingtituting checksand baanceswithin the sysem. NAFTA
privileges the dass of rich foreign investors, often large multinationds, by ensuring that immediate recourse
to test the vdidity of state conduct againgt purdly externa standards are made available unilaterdly. It gives
impetusto economic liberdism asapoalitical philosophy which privilegesadigtinct group- foreigninvestors.

Investor-Sate Procedures Substantially Increase the Corrosive Effect of International
Investment Disciplines on Sovereignty

70.  Oneimportant consequence of empowering foreigninvestorsto enforce provisonsof NAFTA has
been to remove Chapter Eleven’s powerful enforcement provisions from the diplomatic, strategic and
economic congraints that usualy temper a State' s willingness to seek recourse to internationd dispute
regimes. State- parties have an incentive to seek a balanced interpretation of trade and investment rules
because they must also observe them.*® Private investors on the other hand, have no obligations under
NAFTA and are therefore free of the moderating influence that reciprocity often bringsto bear. Evidence
that thisdynamicisindeed at play can befound inthefact that no State-to- State dispute proceeding has yet
been initiated under Chapter Eleven.

71.  Therefore, by according countless privateinvestorsand corporationstheright toinvokeinternationa
arbitration to enforcethe investment provisonsof NAFTA, Canadaand the other State-partiestoNAFTA
have subgtantialy increased their exposureto legd clamsthat require them to defend domestic policiesand

laws before internationd tribunals.

 Howard Mann, Private Rights and Public Problems (International Institute for Sustainable Development and
the World Wildlife Fund, 2001). This may in part explain why there has yet to be a State-to-State claim under
NAFTA investment rules.
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72.  Thenotoriety, cost and potentid liability associated with trade chalenges and investor- Stateclams
have been described as producing a “chill” over the development of domestic policy and law by

governments. ©° Moreover theindination to engagein thisform of sdf-censorship is accentuated when the
ambit of the condraints imposed by a particular internationa commitment are unknown or uncertain.
Negotiators of NAFTA and officersimplementing its provisions have stated thet the nature of the litigation

that has resulted from Chapter eleven were unforeseen.”™

73. For policy and regulators, thetask of attempting to fashion domestic measuresthat will not run afoul

of Chapter Eleven requirementsis significantly complicated by threefactors. Thefirs isthe unprecedented
and largely untested character of the disciplines set out in Chapter Eleven, which often engender broad
concepts and terms which are not defined.” The second has been the considerableinconsistency that has
characterized the approach adopted by investor- State Tribunalsto theinterpretation of these disciplines.”
The third, results from the absence of any doctrine of judicia precedent or stare decisis to bind the
determinations of such Tribunals.™ In these circumstances, it will often beimpossible to ascertain with any
reasonable degree of certainty precisely where the boundaries of NAFTA congraints will be drawn.

" Mann, supra, note 69 at p. 33-34, and also see Schneiderman, supra, note 66 at pp. 534-535.

™ Thus, Mark Clodfelter, Assistant Legal Adviser, US Department of State, whose office prosecutes and
defendsthe NAFTA claimsin which the USisinvolved, stated: “ The United States, and for that matter
Canada and Mexico, took avery big step into the unknownwhen they signed onto Chapter 11”: Mark
Clodfelter, “US State Department Participation in International Economic Dispute Resolution” 42 South
Texas Law Review 1273 at p.1283 (2001).

2 For example, the prohibition against measures which expropriate foreign investments not only applies to
direct and indirect measures, but also to measures that are “tantamount to expropriation.” None of these terms,
including “expropriation”, are defined by NAFTA.

™ J.C Thomas, “The Experience of NAFTA Chapter 11 Tribunals to Date: A Practitioners Perspective’ in
Dawson, Whose Rights? The NAFTA Chapter 11 Debate, supra, note 24, at pp. 99 -100.

" Many of the tribunals have been constituted with persons with no experience in investment arbitration or
in public international law. Many of the arbitrators come from regions outside the Americas and have little or
no Canadian or American experience in understanding the nature of the political factors that shape the
disputes.
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74, Moreover the scope of government actionsthat may beimpugned by investor- Satedaimshasbeen
defined very expangvey by tribunas seized of such disputes. For example, in Ethyl Corporation v.

Canada, the disputing investor claimed that parliamentary debate regarding the environmenta impactsof a
gasoline additive manufactured by the company harmed itsgood will and internationd reputetion. Thisharm,

according to the company, represented an expropriation of its good will for which damages could be
claimed under Chapter Eleven.” Not long after losing a prdiminary motion in which its objection to the
Chapter 11 Tribund’ sjurisdiction to consider the claim was dismissed, Canada settled the casein favour of

the disputing investor, paying damages and rescinding the legidation promulgated after that parliamentary

debate.”

75.  InUnited Parcel Servicev. Canada, thetribund criticized Canadafor submissonsit had before
the British Columbia Supreme Court regarding the appropriate standard of review of another award,
Metalclad v. Mexico.”” The Tribund stated that it was “troubled by Canadal s submission” that “ chapter
11 Tribundsshould not attract extensvejudicid deference.” Moreover, thisconcern wasexplicitly takenin
account by the Tribund in rgecting Canada s submission that the United Parcel Service case should be
arbitrated in Canada.”

76. Investor- State litigation hasthus crested aforum in whichforeign investors have been ableto attach
legd liability and consegquences to the most fundamenta functions of a democratic government, namely:

™ Ethyl Corporation, supra, note 45 (Statement of Claim, 2 October 1997, paras. 25-27),online at DFAIT:
www.dfait-maeci .gc.caltha-nac/documents/ethyl 3.pdf (date accessed: 12 December 2002).

® Mann, note 69 at pp. 72-73.

" Asindicated in paragraph 51, Mexico sought judicial review of an award made in favour of the disputing
investor, Metalclad, in the B.C. courts. As a State-party to NAFTA, Canada intervened in the proceedings.
Among other issues, the Canada made submissions concer ning the proper scope for review of such an award
under the provincial statutes concerning the recognition and enforcement of commercial arbitral awards: The
Commercial Arbitration Act, R.S.B.C. 1996, c. 55; Inter national Commercial Arbitration Act, R.SB.C. 199, c.
233.

8 United Parcel Service Inc., supra, note 46 (Decision on the Place of Arbitration, paras. 8-11, 16), online at
DFAIT: www.dfait-maeci.gc.caltna-nac/documents/PA_oct.pdf (date accessed: 12 December 2002). Canadadid
not seek judicial review of the Tribunal’ s decision on this point.
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parliamentary debate and the right of the federal government to haveits views on the proper interpretation
of domestic law represented to a court of superior jurisdiction.

The Intrusion of Investor-State Procedures into the Domain of National Courts and Tribunas

77. In addition to these impacts upon sovereignty and the condtitutional norms of member dates,
NAFTA investor- State procedures also intrudeinto thedomain of nationa courtsand tribunals. Thisoccurs
inat least threeways. Firg, these procedures dlow foreign investors to assert claims before internationa
tribunas that would otherwise and historically have been within the exclusivejurisdiction of nationa courts.
Second, investor- State claims empower internationd tribunasto effectively condtitute themsdves as courts
of gppelatejurisdiction for the purposes of reviewing the determinations of nationa courts, including courts
of appdlate jurisdiction. Findly, Chapter Eleven procedures empower international tribunds to award
damages againg sovereign states arising from the legidative and other actions of government, but without
assuring that such proceedings or awardswill be subject to any judicia oversight by the courts of the nation
againg which the award is made.

Intrusion on the Jurisdiction of National Courts

78.  Asset out aove, cdaims brought by foreign investors under Chapter Eleven dlege harm to their
investments caused by some act or omisson by a nationd, state, provincia or loca government.
Higtoricaly, such claims could have only been brought before the courts of the State againg which thedam

was made.

79. Indeed, NAFTA explicitly acknowledgesthat investor- State clams may fal within the competence
of nationd courts. In this regard, Article 1121 requires, as pre-condition for assarting an investor- State

clam, that the disputing investor waiveitsright to pursue aremedy concerning theimpugned measure before
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any adminigtrativetribuna or court except for proceedingsfor injunctive, declaratory or other extraordinary
relief.

80. Evidence of the overlap in jurisdiction between domestic courts and investor- Statetribundscandso
be found in the fact that severd Chapter Eleven clamswere brought only after domestic judicid remedies
were sought.” For examplein Metalclad Cor poration, the investor-State daim was initiated only after
Metalclad sought judicial review of Mexico's decision not to issue the building permit.%°

Investment Tribunals as Courts of Appellate Jurisdiction

8l. Thereareseverd examplesof Chapter Eleven tribunadsassuming therole of an appellate court of the
jurisdiction againgt which a claim has been asserted. In severd of these cases, the tribuna has been called
upon to determine whether the procedures and determinations of nationa courtsin proceedingsinvolving the
interests of foreign investors are themselves in breach of NAFTA condraints.

™ See Azinian, supra, note 43; Mondev International Ltd., supra, note 43; Metalclad Corporation, supra, note
44; The Loewen Group, Inc, supra, note 43.

8 Metal clad Corporation, supra, note 44.
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For ingtance, in The Loewen Group, thetribuna regjected the State’ sargument that the definition of

“measure’ in Chapter Eleven did not extent tojudicid actsor thedecison of ajury inacivil trid. Thetribuna

held that interpreting “measures’ to includejudicia acts not only accorded with the generd principle of State

responsibility under international law, but was aso necessary in order to give effect to the objectives of
NAFTA®

83.

...aninterpretation of ‘measures’ which extendsto judicia acts conformsto the objectives
of NAFTA assetout in Article 102(1), more particularly objectives(b), (c) and (), namely
to

(b) promote conditions of fair competition in the free trade areg;

(© increase substantidly investment opportunities in the territories of the
parties;

(e cregte effective procedures for the implementation and application of this
Agreement, for its joint administration and for the resolution of disputes.

Confronted with asmilar argument, another Chapter Eleven Tribuna concluded that Chapter Eleven

dispute procedures did not entitle cdlaimants to seek review of nationa court decisions as though a Chapter

Eleven tribuna was seized of plenary appellate jurisdiction.®” Nevertheless, the Tribuna went on to quote

with favour the comments of aformer President of the International Court of Justice who, noted that®3

84.

... [IIn the present century State responsibility for judicial acts came to be recognized. Although
independent of Government, the judiciary is not independent of the State: the judgment given by a
judicia authority emanates from an organ of the State in just the same way as alaw promulgated by the
legislature or adecision taken by the executive.

Concurring with this view, the Tribuna in Loewen aso rejected the submissions of

the respondent United States that NAFTA should be understood in accordance with the principle

8 The Loewen Group, Inc., supra, note 43, at para. 46-49.

¥ Azinian, supra, note 43, at para. 99.

8 Azinian, supra, note 43, at para. 47, citing from Eduardo Jiminez de Aréchaga, “International Law in the Past
Third of aCentury”, 159-1 Recueil des Cours (General Coursein Public International Law), The Hague, 1978.
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that treaties are to be interpreted in deference to the sovereignty of states.® It also concluded that,
evenif understood to include certain judicia acts, theterm “measures’ asdefined by NAFTA would
include judgments arising from purdy private disoutes. In deding with this latter point, the Tribund
explicitly distinguished the decision of the Supreme Court of Canada drawing adigtinction between
the legidative, executive and adminigrative branches of government with respect to the application of
the Canadian Charter of Rights and Freedoms®

85. In addition to this quasi- gppellate role, some Chapter Eleven tribunds have effectively condtituted
themsdvesasif they wereacourt of condtitutional competence. For instance, in Metalclad Corporation, the
Tribund determined that it was ultra vires the authority of a municipal government to deny Metadclad a
building permit on environmenta grounds. In coming to thisconclusion, the Tribuna ignored the decision of
the Mexican Federal Court which had rejected an gpplication by the disputing investor seeking review of the
decison of the municipaity on the grounds that review should first be sought by the State Adminigtretive
Tribund. Indisregarding the decision of adomestic Mexican Court, the Tribund effectively assumed therole
of acourt of gpped.

86. By rendering judicid acts amenable to review under investor- State procedures, Chapter Eleven
establishes a regime which may operate as a virtud appellate court operating outsde the sovereign
jurisdiction of the NAFTA Parties, and which is empowered to review the decisons even of their highest

courts. At the same time, as | discuss below, the decisons of these tribunds are subject to little, if any,

8 Azinian, supra, note 43, para. 51.

8 Azinian, supra, note 43, para 55, referring to Retail, Whol esale and Department Store Union, Local 580 v
Dolphin Delivery Ltd., [1986] 2 SCR 572.
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judicid scrutiny. Indeed, in certain cases, there may no opportunity for judicia review whatsoever by the
courts of the nation againgt which aclam is brought.

Limiting the Scope for Judicial Supervision

87.  The third way in which Chapter Eleven’s enforcement procedures intrude into the sphere of
authority of domestic courts arises from the absence of effective judicid oversght of internationd
commercid arbitrad proceedings. Under NAFTA, judicid oversght of investor-State suits is vested
exclusvely in the jurisdiction named asthe place of arbitration, which may bein any nation that hasratified
the 1958 New York Convention.*® The scope for judicia review is determined by the law of that
jurisdiction. Typicaly, statutes defining the ambit of judicia oversight accord great deferenceto the arbitra
awards of such internationa tribunals®’

88.  The anly other opportunity for judicia oversght of an arbitrd award arises when enforcement
proceadings are brought in aparticul ar jurisdiction.® When this happens, acourt may refuse enforcement on

% According to the official ratification website, 121 state parties have ratified the Convention:
http://untreaty.un.org/English/sample/EnglishinternetBibl e/partl/chapterX X 1/treaty1.asp

8 Redfern and Hunter, note 2, at pp. 431-433.

% The New Y ork Convention on the Recognition and Enforcement of Foreign Arbitral Awards (June 10, 1958).
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the limited grounds available for doing 0.2 Even where enforcement is refused in one jurisdiction, the
award remains enforcegble in every other jurisdiction that is sgnatory to the New York Convention,

alowing an investor to shop for a convenient and sympathetic forum.

89.  Smilaly, atribuna will decidethe place of arbitrationif the parties cannot agree. As| have dready
noted, in theUnited Parcel Service case, the Tribuna decided that the arbitration should not take placein
Canada in part becausg, in its view, Canada did not evince a sufficiently deferentid attitude to Chapter
Eleven tribundsin its submissionsin the Metal clad Corporation judicid review. Holding thearbitrationin
the United States means that Canadian courts will have no jurisdiction to review the proceedings or the
Tribuna’ sdecision unless enforcement proceedings are brought in Canada. Asnoted above, evenacourtin
the jurisdiction chosen as the place of arbitration would have limited authority to review such arbitrd

awards.

90. Thus, in addition to displacing the origina jurisdiction of nationa courts to determine disputes
between foreign investors and governments, Chapter Eleven dso sgnificantly circumscribes the
superintending and reforming power of the superior courts in Canada.

PART IV: THE DUBIOUSFOUNDATIONSAND UNCERTAIN FUTURE OF INVESTOR
STATE PROCEDURES

8 An award may be set aside on the basis that it is contrary to public policy of the country chosen to be the
place of arbitration. Enforcement may be refused on this ground as well, but in this case the public policy at
issue is that of the state in which enforcement is sought. For adiscussion of the limited scope accorded
this public policy review by the courts: see Redfern and Hunter, note 2, at pp. 471-474.
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91.  Theedablishment of internationd disciplineswhich may be unilateraly enforced by non-partiesis
anomaousasafesture of multi-laterd trade agreements. Similarly, incorporating such enforcement rightsas
an dement of NAFTA represented adistinct departure from the norms of international trade agreementsto
which Canada was a Party.

92.  Thus the indugion in NAFTA of disciplines amenable to private enforcement represented a
markedly different approach than adopted by Canada in establishing the Canada-U.S.Free Trade
Agreament (FTA) in 1989, which in other respects provided atemplatefor NAFTA.* The FTA contained
investment disciplines virtualy identica to those set out in NAFTA, but it did not give non-partiestheright
to enforce those disciplines through arbitration or by any other means. In fact, NAFTA was the first
internationa trade agreement to indude the right of unilatera third party enforcement.®*

93.  Similaly, no right of private enforcement is provided for by the Agreement on Trade-Related
Investment Measures or by any other agreement of the World Trade Organization (*“WTO”).* No
individua or corporate entity has the right to invoke the dispute procedures of the WTO, but rather must
rely upon the nationa government of its resdent jurisdiction to do so on its behdf. The sameistrue with
respect to the enforcement of NAFTA disciplines, savefor those concerning foreign investment and set out
in, or incorporated into, Chapter Eleven.®® Moreover, even when, in the rare case, international trade
dispute procedures are invoked to address the complaint of a particular corporation, that corporate entity
has no right to participate in the State-to-State dispute proceedings. Reserving access to the dispute

% Canada-US Free Trade Agreement, done January 2, 1988, entered into force January 1, 1989.

%! See Donald M. McCrae' s introduction in Dawson, Whose Rights? The NAFTA Chapter 11 Debate, supra,
note 24.

% Final Act Embodying The Results of the Uruguay Round of Multilateral Trade Negotiations, signed at
Marrakesh on April 15, 1994

% Chapter 19 establishes dispute procedures with respect to Antidumping and Countervailing Duty Matters,
and Chapter 20 establishes dispute settlement procedures with respect to all matters arising under the
Agreement, with the exception of those arising Chapter 19. The dispute procedures delineated by Chapters 19
and 20 can only beinvoked by the NAFTA Parties.
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meachinery of internationd trade agreementsis cons stent with, and follows from, the historic norm that the

protection of foreign nationas abroad is a function of the Sate.

94.  Thedramatic devdopmentsininternationa law represented by NAFTA Investment Rulesoccurred
with a noticeable lack of debate in the parliamentary fora of nations now aparty to such internationa

agreements. That debate was only to come, a least in certain jurisdictions, severd yearslater in response
to effortsto establish aMulltilateral Agreement on Investment (MALI) for which NAFTA wasthe modd.** A
sgmilar paucity of critical andyss exists in academic or other arenas, with commentary most often being
limited to a technica exegess of these internationa regimes, which leaves the theoretica or policy

foundations for such dramatic developmentsin internationa law largely unexplored and untested.

95. For example, the establishment of powerful internationa enforcement mechanisms, such asthose
engendered by NAFTA investor-State procedures, has often been promoted as serving the interests of
developing nations. It is argued tha these procedures bring the rule of law into previoudy unequa

relationshipsand foster foreign direct investment in poorer nations. Infact, thereislittle, if any, evidenceto
support the daim tha developing countries are the beneficiaries of these developments®  Indeed,

notwithstanding therise of internationd foreign investment regimes, the bulk of foreign direct investment il
flows to the wedthiest of nations and, if anything, the gap been rich and poor nations has grown.®
Moreover, the lack of accountability that attends investor- State procedures fundamentaly undermines,
rather than fodters, the inditutions of democratic governance that are fundamentd to the rule of law.

96. Nevertheess, carried along by theforces of globdization and liberdization, the 1990'swasaperiod
inwhich therewasasgnificant proliferation of bilaterd investment treaties. However, devel oping countries

% Trebilcock and Howse, The Regulation of International Trade 2™ ed., (London: Routledge, 1999), at pp. 362-
365.

* Sornarajah, M. The International Law of Foreign Investment, (Cambridge University Press, 1994), at pp. 235-
236.

% See Schneiderman, “Investment Rules and the New Constitutionalism”, supra, note 64 at p. 764, and the
United Nations Conference on Trade and Development (UNCTAD) studies cited therein.
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have increasingly ressted these developments and have recently been joined in their opposition by non
governmenta organizations based in developing countries, and by certain governments in those richer
nations as well. Evidence of this resstance can be found in the failed efforts by the pronoters of these

regimes to establish multi-lateral investment regimes based on the BIT or NAFTA modd.

97. For example, negoatiationsin the Uruguay Round of internationa trade negotiationsthat ultimately led
to the establishment of the World Trade Organization (WTO) failed to yidd a comprehensive set of
investment rulesaong thelines of those engendered by NAFTA, notwithstanding the persistent efforts of the
United States to achieve that objective®” The Agreement on Trade-Reated Investment Measures
(TRIMYS) that was included as an dement of the Marrakesh Agreement Establishing the World Trade
Organization represented little more than acodification of the statusquo of the 1947 Generd Agreement on
Taiffsand Trade (GATT). &

98.  Thefallureof the Uruguay Round negatiationsto lead to the establishment of more substantia and
far-reaching investment disciplines was commonly attributed to resistance by developing countries. To
finesse their perceived recalcitrance, a strategy was developed among certain developed countries to
edtablish such binding disciplines in stages, beginning with those like-minded wedthier nations and then
broadening the ambit of their agreement to include al members of the WTO. Accordingly, in 1995, the
twenty-nine member countries of the Organization for Economic Co- operation and Devel opment undertook
the task of completing an enforcesable agreement for the protection and promotion of foreign investment in
the form of the MAI.*

99. On April 28, 1998, negotiations of the MAI were suspended and subsequently abandoned because
of resgtance to the agreement in the United States Congress, the withdrawa of France from the

% Trebilcock and Howse, supra note 94 at pp. 351-52.
% Trebilcock and Howse, supra note 94, pp. 357-358.

% Trebilcock and Howse, supranote 94, p. 358.
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negotiations, waning support from the business community, and the coordinated action of citizen

organizations in Canada, France, New Zedland, and elsewhere.'®

100. The potentid impact of the MAI on the sovereignty, independence and regulatory roles of
government, and on cultura palicy, the environment; and labour rights, were the most prominent issuesin
the public debate that arose in Canada, the United States and other OECD countries concerning this
proposed investment treety. As noted, it is significant that the MALI initiative represented thefirst occasion
on which new rules concerning foreign investor protection enjoyed any measure of wide-spread public

discussion or debate.

101. The issue of foreign investment has once again arisen in the context of a new round of trade
negotiations that was initiated at the most recent meeting of the WTO Minigterid Council in Doha, Qéatar.
However, the decision about whether to initiate such negatiations, and the modalities for such negotiations,
will not be resolved until the next Minigterid Council which is scheduled for Cancun Mexico in 2003.

102. Insum, theadvent of internationd treeties according foreigninvestorstheright to unilateraly invoke
binding arbitration to assert claims againgt nation statesrepresented adramatic departure from the norms of
both international and domestic law. It is only very recently that the broader implications of these
developments have come to light and attracted any significant degree of informed discussion and debate.
With that debate, has come growing skepticism about and opposition to the establishment of internationd
investor- State arbitra regimes such as the one established by Chapter Eleven.

1% Trebilcock and Howse, supra note 94, pp. 362-365 and also see UNCTAD, Lessons From the MAI, United
Nations, 1999. UNCTAD/ITE/NIT/MISC. 22.
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103. | makethisaffidavit in support of an gpplication and for no other or improper purpose.

AFFIRMED before me at the City of )
,inthe )
)
)

of on
April , 2003

DR. MUTHUCUMARASWAMY SORNARAJAH

A Commissioner for taking affidavits, etc.



