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Taking Competence Seriously
David Wiseman

With the enactment of the Canadian Charter of Rights and Freedoms came the
hope that Charter litigation might provide an additional avenue for prompt-
ing Canadian governments to address poverty and other circumstances of
social and economic inequality that constitute violations of the social rights
of Canadians.! In the short history of the adjudication of social rights claims
brought under the Charter, an underlying concern over whether courts pos-
sess the institutional resources to competently adjudicate such claims has
emerged. This concern has been expressed throughout the stages of Charter
adjudication and has often been relied upon to justify a full or partial limit
upon the scope of judicial review. Thus, courts have often narrowed the
scope of Charter rights and freedoms to exclude social rights obligations in
the violations review stage,> have deferred to governmental balancing of
economic and social priorities in the section 1 review stage,®* and have re-
fused to impose positive remedial obligations in the remedy review stage.*
Such decisions have serious consequences not only for the immediate social
rights claimants (whose claims are often partially or fully rejected) but also
for the more general allocation of decision-making power and responsibil-
ity in Canadian society. In limiting the scope of judicial review in social
rights cases, Canadian judges are limiting the role of the judicial branch of
government, and the governance tool of adjudication, in addressing pov-
erty and social rights. At the same time, they are preserving the role of the
other branches of government and of other governance tools. Ultimately,
then, Charter adjudication of social rights claims involves not only issues of
poverty, human rights, and justice but also issues of governance.

The fact that Canadian judges are devoting attention to the issue of the
institutional competence of courts in social rights Charter cases, and in Charter
cases more generally, indicates a laudable judicial willingness to take the
issue of the allocation of decision-making power and responsibility serious-
ly. However, the judicial analysis of institutional competence issues is too
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superficial to justify the resultant allocations of decision-making power and
responsibility. In other words, the issue of institutional competence is not
being taken seriously enough. More particularly, Canadian judges are fail-
ing to adequately explore and apply the full range of their institutional
competence and are responding to perceived incompetence without suffi-
cient analysis of the limitations of alternative decision-making institutions
or of countervailing considerations. As a result, Canadian judges are both
underestimating their competence and overreacting to perceived incompe-
tence. This tendency is particularly marked in social rights cases and has
meant that concerns over competence have had a disproportionate, detri-
mental effect in this area.

In this chapter, I seek both to facilitate a more serious analysis of compe-
tence issues in general and to prompt a reassessment of the treatment of
social rights claims more specifically. I begin with an explanation of the
competence concerns and illustrate their role in social rights cases with
reference to the Supreme Court of Canada’s decision in Gosselin v. Québec
(Attorney General).® 1 also identify the bases upon which social rights cases
bear a disproportionate burden of such concerns. The bulk of the chapter is
then devoted to identitying and discussing a range of questions and issues
that Canadian judges ought to be considering if they are really serious about
the issue of competence. I also briefly assess the extent to which Canadian
judges have recognized and analyzed these questions and issues and discuss
select examples of their shortcomings.

Competence Concerns in Charter Adjudication

The starting point for consideration of the issue of competence in Charter
adjudication is the understanding that Charter adjudication involves courts
in a combination of human rights dispute resolution and human rights
policy making.® The issue, then, is whether courts are competent to per-
form these tasks. The concern over competence is, generally speaking, a
concern over both the accuracy and effectiveness of judicial performance of
these tasks. With respect to accuracy, the concern is whether courts can
correctly identify, both in normative and empirical terms, the range of in-
terests potentially affected by the decision, the potential effects on these
interests, and the relative weight or value to be assigned to the different
interests in balancing these effects (or, more precisely, in reviewing the bal-
ances struck by the governmental actor). With respect to effectiveness, the
concern is whether courts can meaningfully supervise areas of social deci-
sion making for which the Charter makes them responsible as well as whether
they can ensure that their decisions are properly implemented. Competence
concerns can be contrasted with concerns over legitimacy, where the basic
issue is the appropriateness of allowing an appointed judiciary to review
and override the decisions of the relatively more democratic branches of
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government. Both legitimacy and competence concerns can be distinguished
from such interpretive issues as whether the text, drafters’ intentions, or
underlying principles of the Charter support the imposition of social rights
obligations, although legitimacy and competence concerns often explicitly
or implicitly inform interpretive conclusions.’

To the extent that competence has been an issue thus far in Charter adjudi-
cation, concerns over accuracy have mostly occupied the minds of Canad-
ian judges. In this regard, judges have emphasized two related problems.?
The first problem is that of gathering and evaluating relevant social fact
information - that is, information (often including social science research)
relating to the broader political and social situation from which cases arise
- by reference to which the positions of parties are justified and within
which the judicial decision will operate.” The second problem is that of
identifying and weighing competing interests.' Further, since in each stage
of Charter review it may be necessary to consider social facts or to identify
and strike balances between affected parties and interests, these problems
affect all stages of review. In the violations review stage, the vehicle for giving
expression to these and other competence concerns is the concept and
doctrine of justiciability. When a Charter claim is held to be injusticiable, it
is dismissed at the very threshold of adjudication and denied any degree of
Charter protection. In the section 1 review stage, competence concerns are
given expression in the choice, form, and content of the questions that
constitute the sub-stages of section 1 review and are more generally expressed
in the concept, doctrine, and practice of deference. Deference affects the
rigour of the standard of proof applied in each sub-stage of section 1 review
and makes it easier for governments to justify limitations. In the remedy
review stage, where concerns over effectiveness become more prominent,
competence concerns are expressed in a preference for declaratory relief
and a willingness to suspend the legal effect of such declarations, both of
which can be regarded as forms of remedial restraint.

As well as being the means of giving expression to competence concerns,
injusticiability, deference, and remedial restraint can be regarded as alterna-
tive responses to these concerns. Each response involves a different degree
of limitation on the scope of judicial review and Charter protection. Whereas
the injusticiability response involves a total and potentially permanent limi-
tation, the responses of deference and remedial restraint involve more par-
tial and contingent limitations. In this sense, injusticiability is the most
severe of the alternatives for responding to competence concerns.!* Most
competence concerns are expressed in the section 1 review stage. Courts,
therefore, choose to respond to these concerns through deference. Although
deference often means that a Charter claim is defeated at the section 1 stage,
the choice of deference over injusticiability at least serves to validate the
claim in the sense that an initial rights violation is recognized.
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However, in anti-poverty social rights cases, lower courts, in particular,
have tended to respond to competence concerns through injusticiability,
thus, excluding such cases — and the claimants who bring them - from the
realm of even initial Charter protection.'? In this way, competence concerns
tend to have a disproportionate impact on social rights claims. When such
concerns arise in social rights cases, courts tend to choose the more severe
responses. Compounding this disproportionate impact is the frequency with
which competence concerns are raised, and accepted, in social rights adjudi-
cation. The issues arising in social rights cases are more susceptible to be-
ing viewed by judges as requiring relatively more challenging information
gathering and evaluation as well as interest weighing and balancing. Thus,
courts regard themselves as being relatively more incompetent to adjudi-
cate such cases. The recent Supreme Court of Canada decision in Gosselin
illustrates the continuing presence of such competence concerns in social
rights cases.

As described in the introduction to this volume, Gosselin concerned a
social assistance regulation that set differential rates based on the age of the
recipients.’”® The claimants argued that the reduced rate violated a govern-
mental duty to provide adequate social assistance under section 7 and that
the reduced rate amounted to age discrimination under section 15(1)."* The
issue of competence was explicitly addressed in the judgments of only the
two judges who dissented on the section 7 claim. Justice Louise Arbour wrote
the lead dissent and, in it, considered the justiciability objection. As she
understood it, this objection consisted of the argument that poverty rights
are unenforceable because they require courts to decide complex social policy
matters and thus to move beyond the limits of their judicial role and into
the province of the legislature. More specifically, the respondent govern-
ment and the intervening attorneys general argued that the claim at hand
required the court to dictate governmental allocation of scarce fiscal resources,
which was a task beyond the institutional competence of the courts.

Arbour J. conceded that the justiciability argument was a valid one: “Ques-
tions of resource allocation typically involve delicate matters of policy. Leg-
islatures are better suited than courts to addressing such matters, given that
they have the express mandate of the taxpayers as well as the benefits of
extensive debate and consultation.”!® She argued, however, that it was nec-
essary to distinguish the question of resource allocation from the question
of rights protection. In her view, the threshold issue raised by the claim
before her was whether section 7 imposed positive obligations upon the state
to provide the basic means of subsistence to those who cannot provide for
themselves. This question was about rights protection or, in her words, “a
question about what kinds of claims individuals can assert against the state.”
Therefore, according to Arbour J., the courts were entirely competent to
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answer this question. The question could, in principle, be separated out
from the question of resource allocation, which would arise only when and
if the rights claim was recognized as being valid. In other words, the fact
that a court might have to refrain from deciding what level of social assist-
ance was sufficient for subsistence, and how a government should provide
it, did not mean a court had to refrain from deciding the initial question of
whether a government had an obligation to provide sufficient social assist-
ance. At the same time, Arbour J. acknowledged that it might be of little use
to a claimant to know that a right exists if a court must then refrain from
enforcing it due to competence concerns. In her view, however, such a di-
lemma did not arise in the case before her because the legislature had al-
ready defined (and the claimant had not disputed) a minimally sufficient
level of social assistance (the full social assistance rate).

While Justice Claire L'Heureux-Dubé generally concurred with Arbour J.’s
analysis of section 7, she emphasized that the court should show deference
to governmental choices with respect to resource allocation. However,
L'Heureux-Dubé J. also observed that it remained open to claimants to present
evidence on such issues as “what a minimal level of assistance would be”!’
and that courts may simply defer to governments at the implementation
stage. L'Heureux-Dubé J. seemed to infer that Arbour J. was too ready to
concede judicial incompetence on resource issues and that courts need not
defer on all aspects of resource allocation questions.

Both Arbour and L'Heureux-Dubé JJ. thus express competence concerns
in a social rights case, although they differ as to the precise nature and
extent of the concern. Further, they appear to disagree about when and
how best to respond to these concerns. Their judgments, thus, illustrate not
only the continuing presence of competence concerns in social rights cases
but also the lack of agreement as to the recognition of, and response to,
these concerns. In turn, their judgments suggest that the courts are yet to
develop a coherent and consistent framework for addressing competence
concerns. In the next section, I identify and discuss the range of questions
and issues that ought to be addressed in developing such a framework.

Framing and Assessing the Jurisprudence of Competence

The recognition and treatment of competence concerns in Charter adjudi-
cation, as in adjudication more generally, raise a number of questions. First,
should courts take account of their competence in adjudicating the Char-
ter? Second, are courts determining their competence correctly? This in-
volves both the question of whether courts are correctly defining the
conditions in which they are competent and the question of whether courts
are properly identifying when those conditions are threatened. Third, are
courts responding to these threats appropriately? Canadian judges should
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address these questions if they are serious about the issue of institutional
competence. I now turn to a consideration of the various issues raised by
these questions, as identified by legal scholars and other commentators,
and assess the extent to which Canadian judges have engaged these issues.

The Relevance of Institutional Competence

In academic analysis of the institutional competence of courts, more atten-
tion has been devoted to considering the conditions, rather than the rel-
evance, of court competence. For their part, Canadian courts now also take
it for granted that competence concerns are relevant, although this was not
always the case.' The lack of attention to the relevance of competence con-
cerns is understandable, as it does seem self-evident that a court, as well as
any other institution of social decision making, ought to have misgivings
about being set a task that it is incompetent to perform. Indeed, in Charter
adjudication, it is accepted and expected that courts have a measure of dis-
cretion to refuse to perform a particular adjudicatory task — for courts to
ignore their own competence would seem particularly obtuse.

To the extent that the relevance of competence is not self-evident, it is,
however, amply justified by broader bodies of thought relating to institu-
tional choice and governance. It is beyond the scope of this chapter to go
into these bodies of thought in any detail, but they include the work of the
so-called legal process school of jurisprudence,'® which rose to prominence
in the 1950s, as well as the work of contemporary scholars of legal process,*
comparative institutional analysis,?! and the tools of public administration.?
Common to these bodies of thought is the basic premise that court-based
adjudication needs to be regarded as but one of the institutions, processes,
and tools of law and governance and that questions of competence, or of
functionality or effectiveness, are fundamental in considering the role of all
such institutions, processes, and tools. Consequently, the question raised
by courts taking competency concerns into account in Charter adjudication
is not so much whether such concerns are relevant but, rather, how relevant
they are. This issue can be approached as a question of how courts ought to
respond to their incompetence and is taken up later in this chapter.

Defining Institutional Competence

The question of whether courts are determining the extent and limits of
their institutional competence appropriately revolves around the issue of
how to define the institutional competence of courts. This, in turn, involves
two sub-issues: first, defining what it is that courts need to be competent to
do and in what sense they need to be competent to do it; and, second,
identifying the factors and circumstances that threaten or limit this compe-
tence. With respect to the first sub-issue, I have already mentioned that
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Charter adjudication involves courts in a combination of human rights dis-
pute resolution and policy making and that competence in these tasks is
understood as an issue of both accuracy and effectiveness. I now turn to
four factors that affect competence: the forms of adjudication, judicial con-
servatism, court system scale, and the dynamics of participation.® I also
identify the potential implications of each factor for the adjudication of
anti-poverty Charter claims such as Gosselin. I then offer some observations
on the extent to which Canadian judges have taken these factors seriously
and identify some shortcomings in judicial considerations of competence
in recent case law.

Forms of Adjudicative Process
The first and most widely recognized factor conditioning the competence
of courts is the form of judicial decision making. Associated with the legal
process school, and taking its terminology of “forms and limits” from Lon
Fuller, this line of argument understands adjudication as a distinct mode
of social ordering, which is characterized by, for example, reasoned argu-
ment, ethical deliberation, or principled resolution. In turn, according to
this line of argument, the institutional design of the adjudicative process is
aimed at facilitating and preserving this conception of adjudication. At its
broadest, this institutional design includes the rules of evidence and proce-
dures of litigation, the independence and expertise of judges, and the na-
ture of legal rights and remedies. These are what Fuller refers to as the “forms”
of adjudication. However, the argument goes that in enabling adjudication
these forms also condition and limit it. Typically, the forms of adjudicative
process render courts least competent when adjudicating complex social
problems involving multiple parties and interests.

This general line of argument has been endorsed, adopted, and echoed in
a number of academic inquiries into the competence of courts.* In what
remains a foundational study,?® Donald Horowitz identified five attributes
of the forms of adjudication and their negative consequences for judicial
social policy making: the rights-centred focus of adjudication, which oper-
ates to exclude important factors relevant to social policy making (such as
alternatives, costs, and benefits) and tends to conflate remedies with rights;
the incremental nature of adjudicative problem solving, which tends to
fragment what is interrelated; the lack of social science expertise in judges
and those procedural aspects of adjudication that create difficulties for un-
dertaking the type of fact finding relevant to competent social policy mak-
ing; the inability to control timing and representativeness of cases; and,
finally, the limited remedial tools available to courts, combined with the
inability and unwillingness of courts to monitor remedies and make adjust-
ments if compliance is perverse or produces unintended consequences. Given
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that anti-poverty claims brought under the Charter undoubtedly entail ju-
dicial policy making, Horowitz’s analysis has the potential to legitimize con-
cerns that such claims challenge the competence of Canadian courts.

Similarly, and closer to home, Joel Bakan has argued that the competence
of courts is limited by the fact that their remedial power must operate through
the arrangement of dyadic legal relationships.?” This argument might also
support judicial perceptions that anti-poverty claims challenge their com-
petence because, in Bakan’s analysis, it is doubtful whether social justice in
general, and perhaps the adequacy of standards of living in particular, can
be defined in dyadic terms. Others have argued that without a taxing power,
the competence of courts to remedy the violation of positive obligations
that require the commitment of government fiscal resources is limited.?®
Since anti-poverty claims often involve claims to positive obligations, this
version of the argument might also offer support to judges arguing that
such claims challenge their institutional competence.

Judicial Conservatism

While the first line of argument includes the conditioning effects of the
limits of judicial expertise, the second focuses on the conditioning effects
of the ideological tilt of judicial values. According to this line of argument,
judicial decisions are conditioned by the values of judges. Further, the edu-
cation, socialization, and selection of judges has left them with a narrow
range of values. Consequently, the values of judges condition the compe-
tence of courts by limiting the ability of courts to recognize the validity of
claims that challenge these values and to properly weigh the interests of
those advancing such claims.?” Bakan calls this the problem of “judicial
conservatism” since judicial values are likely to coincide with the dominant
values that support the status quo.*° In Bakan’s analysis, such conservatism
can thwart attempts to turn any Charter right or freedom to a progressive
end. However, his analysis suggests that the degree of progressiveness in-
volved in recognizing and imposing poverty-engaging Charter duties is so
great that such claims are particularly vulnerable to judicial conservatism.3!
Finally, even if judges were disposed to advance social justice, their limited
understanding of the social context of disadvantage leaves them ill-equipped
to do so.*

Court System Scale

The third line of argument suggests that the scale of the court system limits
the competence of courts. Neil Komesar has emphasized that,* as social
decision-making institutions, and in comparison to the bureaucratic appa-
ratus of modern administrative states, courts are both absolutely and rela-
tively small in scale and cannot possibly review anything but a small
proportion of social or political decision making. At the same time, in certain
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areas of social or political decision making, competent decisions may de-
pend upon continuing engagement with, and oversight of, a large set of
decisions. But since the limits of court scale may preclude such judicial
involvement, the competence of courts for decision making in this area will
also be limited. Recognizing this, courts inevitably attempt to ration their
resources both by abstaining from reviewing certain areas of social and pol-
itical decision making and, for those areas they will review, by attuning the
standard of review to the desired scope of involvement (for example, simple
and sweeping standards tend to decrease demands on and for judicial re-
view). Courts often express concern over this factor by reference to the pro-
verbial fear of “opening the floodgates” to a deluge of reviewable decisions.
This factor has been relied upon to argue against the adjudication of anti-
poverty claims in Canada.**

Dynamics of Participation

The extent to which courts are competent in any particular area of dispute
resolution and social decision making is a function of whether claims in
that area are brought to the court and, if so, by whom. In turn, the compe-
tence of courts can be understood to be conditioned by the determinants of
participation in litigation. The raw cost of litigating has long been recog-
nized as a barrier to justice and much has been written about how to in-
crease access to justice (through legal aid, alternative dispute resolution,
and so on).* If courts remain practically inaccessible to low-income people
or groups, then courts will lack the experience with issues particular to these
people and groups and, thus, will not be competent to address their claims
of economic justice. This has obvious significance for the adjudication of
anti-poverty claims.

The notion that the determinants of participation impact upon judicial
competence is a central focus of Komesar’s work. Komesar has developed a
quantitative framework of the determinants of participation common to a
range of institutions and processes of social ordering, including courts,
markets, legislatures, and administrative agencies, and used it to analyze
issues of institutional choice.** Komesar argues that who participates, and
to what extent, is largely determined by, on the one hand, the (potential)
distribution of the costs and benefits of the decision (in Komesar’s words,
the distribution of stakes) and, on the other hand, the costs of participation
in the decision-making process.*” In situations with a particular cost of par-
ticipation, the (potential) distribution of costs and benetfits of the decision
is crucial. Generally speaking, the higher the stakes (whether costs or ben-
efits of the decision), and the more concentrated their distribution, the
stronger will be the incentive to participate. If the incentives for participa-
tion are skewed, then so too will be the participation. But, since different
institutions and processes can respond to or act upon different patterns of
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participation in different ways, the question of whether the ultimate out-
come of participation is also skewed depends upon which institution or pro-
cess has been chosen to make the decision. Thus, decisions as to institutional
choice need to be informed by a comparative assessment of institutional
competence and, therefore, by the dynamics of participation.

Neil Komesar’s analysis is complex and best left for another occasion.
Suffice it to say that his work suggests that the outcome of legislative deci-
sion making on poverty issues may be skewed against the poor by reason of
their inadequate participation. At the same time, his work suggests, even
given the barrier posed by the high costs of litigation, that it may be pos-
sible for the courts to play a corrective role in the form of constitutional
rights review.’®

Judicial Definitions of Competence

If Canadian judges wish to seriously address institutional competence in
Charter adjudication in general, and how to define competence in particu-
lar, then each of these factors — the forms of adjudication, judicial conserva-
tism, court system scale, and the dynamics of participation — must be
addressed. Thus far, the judicial record, especially in anti-poverty cases, is
mixed. On the one hand, Canadian judges have incorporated these factors
- though with varying degrees of explicitness and specificity — into judicial
definitions of competence. I have already mentioned that judges have been
most concerned about problems of information gathering and evaluation
and of identifying and weighing interests — concerns directly rooted in the
factor of the limiting effects of the forms of adjudication. While this factor
has thus received the greatest attention, some attention has also been de-
voted to the others.

With respect to judicial conservatism, courts have recognized that judi-
cial impartiality depends upon a willingness to enlarge the mind, to ac-
knowledge a diversity of perspectives, and to appreciate the social context
of cases and issues before the courts.?* With respect to court system scale, it
was recognized in the “labour trilogy,” as early as 1987, that to accept the
justiciability of some types of rights might leave the courts with an unman-
ageable flood of claims.*° Further, it has been recognized that in developing
and modifying the questions of proof that structure Charter review, in es-
tablishing standards of review, and in deciding whether to maintain a su-
pervisory remedial jurisdiction, the courts need to be wary of creating too
much work for themselves.*! Recognition of the relationship between com-
petence and the dynamics of participation is manifest in judicial reasoning
on intervener applications and costs awards,** although the analysis is by
no means as comprehensive as that provided by Komesar.

On the other hand, much of the analysis of these factors remains super-
ficial, suggesting that Canadian judges need to consider these issues more
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seriously. Canadian judges have failed, for example, to adequately explain
why the issues that arise in social rights cases should generally be regarded
as raising particularly pressing competence concerns. To some extent, this
failure is attributable to the inability of the judges to formulate a satisfac-
tory explanation of the dividing line between cases where competence con-
cerns are significant and those where they are not.** However, in the specific
context of anti-poverty claims, courts have failed to explain why the same
basic forms of adjudication can pose no apparent competence barrier to the
adjudication of anti-poverty issues arising in non-Charter cases, but can pre-
vent courts from adjudicating the same or similar issues arising in Charter
claims. As Arbour ]J. notes in Gosselin, competency assessments must be car-
ried out in reference to the specific context of each case. She argues, how-
ever, that since the government had in effect already defined the minimal
level of sufficiency, the court was not actually incompetent on this issue in
the specific case.**

Indeed, in many constitutional and non-constitutional contexts, the
Supreme Court of Canada, itself, has established, or has been prepared to
adjudicate, a variety of poverty-related standards, such as “sustenance” and
“moderate livelihood,”* “relief of the poor,”* and the “necessaries of life.”*’
Before the concerns about incompetence in defining sufficient levels of so-
cial assistance in Charter cases can be taken seriously, then, Canadian judges
need to provide some explanation as to why the forms of adjudication ap-
pear to pose no significant competence barrier to performing this task in
non-Charter contexts. This particular failing is but one instance of the more
general problem of the underestimation of the institutional competence of
courts in social rights cases. Other contributors to this volume identify similar
instances.*® This problem is then compounded by the way in which Canad-
ian judges respond to incompetence.

Responding to Institutional Incompetence

The third issue that needs to be taken seriously by courts is how to respond
to a finding of incompetence. Leaving aside the undesirable option of ig-
noring incompetence, three basic types of responses are set out in the aca-
demic literature. The first response is the complete withdrawal of judicial
involvement with certain types of cases, principally through injusticiability
holdings. The second response involves calibrating the degree of judicial
involvement in accordance with the degree of incompetence, principally
through deference, remedial restraint, and other means of limiting the ex-
tent of judicial involvement, such as the imposition of sweeping rules rather
than flexible standards. The third response involves attempting to over-
come incompetence — or of attempting to improve competence — princi-
pally by modifying the forms of adjudication or other factors that limit
competence.
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Canadian courts have responded to competence concerns not only
through injusticiability but also through deference and remedial restraint.
They have also displayed some willingness to take steps to improve their
competence. For example, with the arrival of the Charter, the Supreme Court
of Canada recognized a need to encourage and facilitate participation by
intervenors.* In addition, workshops on social inequality and context were
incorporated into judicial education programs in an effort to better equip
judges for undertaking constitutional rights adjudication.*® More recently,
the Supreme Court of Canada gave its approval to courts retaining a super-
visory remedial jurisdiction, where appropriate.®

On the other hand, Canadian judges have often failed to explain why
they have chosen one response rather than another. Anti-poverty cases
brought under section 7 of the Charter reveal a judicial tendency to respond
to competence concerns through injusticiability rather than through defer-
ence or remedial restraint. As I have suggested elsewhere, given the severe
consequences of injusticiability (that is, a complete and potentially perma-
nent exclusion of the claim from the realm of Charter protection), judges
must explain why responses with less severe consequences are not appro-
priate.>? In Gosselin, Arbour and L'Heureux-Dubé J]. both expressly explored
the possibility of calibrating the scope of judicial review and Charter protec-
tion to the degree of competence. If, despite this consideration, Canadian
judges, in the lower courts particularly, continue to find social rights cases
injusticiable generally, the judiciary must be pressed to explain why similar
competence issues, arising in other types of cases, can be responded to in
other ways. For example, minority language education cases — like anti-
poverty cases — affect the allocation of fiscal resources, and yet, in the former
cases the preferred response to associated competence concerns is remedial
restraint.> Indeed, this raises a further point in need of explanation: Why is
the issue of potential fiscal impact, which at its base is an issue of affordability,
cited as a basis for competence concerns in all stages of the adjudication of
anti-poverty claims when it could simply be deferred for consideration in
the remedy stage? After all, this is how the Supreme Court of Canada envis-
aged cost issues being dealt with in Schachter v. Canada,>* its foundational
decision on Charter remedies. Much unexplored potential remains along
the path of improving competence.>

The tasks of choosing responses to institutional competence concerns,
and explaining these choices, are not the only ones that Canadian judges
need to take more seriously. In determining how to respond to competence
concerns, courts must recognize that competence is not the only value at
stake. The issue is what weight to give to competence concerns. Is the risk of
incompetence in a particular case or class of cases offset by the relative
value of an adjudicative outcome?*® In other words, cases in which courts
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suffer the greatest incompetence may also be the cases where particular
outcomes might be of great social benefit, while those types of cases in
which courts suffer less incompetence may also be cases where the outcome
is of little social value. For example, anti-poverty claims may challenge ju-
dicial competence more than claims relating to restrictions on commercial
expression, but, regardless, might not judicial resources be better spent strug-
gling with the human rights dimensions of poverty?

More generally, even Fuller recognized that the values at stake in a claim
(the adjudication of which would pose problems for the competence of courts)
may be so important that the courts must afford them constitutional pro-
tection, despite less than perfect competence.*” Similarly, in the context of
social rights claims, Craig Scott and Patrick Macklem have argued that courts
have a responsibility to recognize when the fundamental values underlying
constitutional rights are at stake and to do as much as they can to protect
these values.*® Although at some point the degree of court incompetence
may make any significant judicial role counter-productive, courts can cali-
brate the extent of their role to the degree of competence. Partial involve-
ment, and, therefore, partial protection, may be tangibly and symbolically
better than no involvement or protection at all, especially where the inter-
ests of disadvantaged groups are at stake. Furthermore, resisting the lure of
injusticiability may serve other interests, particularly the interest in partici-
pating in governmental decision-making forums (such as courts), regard-
less of the degree of protection eventually obtained. The ideal of confining
courts to the matters for which they are perfectly competent should be bal-
anced against the need to protect fundamental values and to provide greater
equality of participatory opportunities.®

A recognition that competence is not the only value at stake in consider-
ing how to respond to competence concerns is thus one basis for justifying
adjudication of cases for which courts are less than perfectly competent.
Another basis, emphasized in Komesar’s work, lies in the observation that
alternative institutions — to which matters would be left if the court bowed
out — may be no more competent. Whether or not Canadian judges choose
to define their competence in Komesar’s terms (that is, predominantly in
terms of the dynamics of participation), they need to get serious about com-
parative institutional analysis if they wish to adequately address institu-
tional competence. While there are some indications of judicial willingness
to undertake this analysis,®® much more can be done, particularly in anti-
poverty cases. For example, courts abstaining from social rights adjudica-
tion may be implicitly relying upon Horowitz’s argument that the
rights-orientation of adjudication obscures considerations important in so-
cial policy making (such as alternative means, costs, and benefits). Yet, the
section 1 review stage is oriented to means-ends analysis (blindness to this
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point is one of the dangers of relying upon arguments formulated in rela-
tion to constitutional review, as practised in the United States). Even if there
is some truth to Horowitz’s argument, attentiveness to the demands of com-
parative institutional analysis would encourage inquiry into whether, for
example, political decision making has become so focused on one social
policy consideration — such as deficit reduction or efficiency - that social
policy processes and outcomes, while different from those used and reached
by courts, may be no more satisfactory.®* Similarly, before choosing to leave
decisions affecting social rights to other branches of government, courts
ought to consider whether social rights seekers have meaningful access to
the decision-making processes of those branches.® Indeed, such considera-
tion is all the more important as governments increasingly utilize private
sector actors in delivering programs and services (the age of so-called third-
party government) and as political power is increasingly concentrated in
the various executive branches (the development of so-called executive fed-
eralism).®® In short, if analysis of the real world of adjudicative decision
making raises competence concerns, the decision to leave certain decisions
to the legislative or executive branches should be based not on the abstract
superiority of their procedures but upon the real world operation of these
procedures.

Conclusion

Competence concerns clearly play a role in the decisions of Canadian judges
as to whether, and to what extent, they will become involved in different
types of Charter claims. Unfortunately, competence concerns appear to be
having a disproportionate, detrimental impact upon anti-poverty Charter
claims. Those using the Charter to prompt governments to respect the hu-
man rights of Canadians living in poverty thus have little choice but to take
the competence concerns of Canadian judges seriously. At the same time
though, judges must be pressed to address the shortcomings of the present
judicial analysis of competence, particularly in the judicial treatment of
anti-poverty claims. One main shortcoming is the possibility that Canad-
ian judges are underestimating their competence. When the adjudicative
demands of anti-poverty Charter cases are compared to those of other types
of Charter cases, and to the demands of non-Charter cases raising poverty-
related issues, it is by no means clear that anti-poverty claims raise compe-
tence concerns of any greater magnitude. Another main shortcoming is the
possibility that Canadian judges are overreacting to such competence con-
cerns that do arise in anti-poverty cases. When judicial choices as to how to
respond to competence concerns are similarly compared, the current pref-
erence, in anti-poverty cases, for the responses of injusticiability and defer-
ence may not be appropriate. This is especially so when it is recognized that
all institutions will suffer some incompetence and, moreover, that judicial
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concerns over competence need to be counter-balanced with concerns over
the substantive and procedural accessibility and accountability of poverty-
related decision making by other institutions of governance.
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