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Aboriginal Women Unmasked:
Using Equality Litigation to Advance
Women's Rights

Sharon Donna Mclvor

Since 1969, Aboriginal women have used Canadian courts to advance their
sex equality rights based first on the Canadian Bill of Rights and, following
1985, based on sections 15(1) and 28 of the Canadian Charter of Rights and
Freedoms.! Despite many adverse rulings, Aboriginal women and their or-
ganizations have made repeated attempts to place themselves on a level
playing field with Aboriginal men and other Canadians. This broad struggle
for recognition of their sex equality rights represents the effort by Aboriginal
women to shed the shackles of oppression and colonialism.

Aboriginal women'’s sex equality litigation is a story of women striving to
achieve the most basic incidents of citizenship: equal status and member-
ship within Aboriginal communities, equal entitlement to share in matri-
monial property, and equal participation in Aboriginal governance. It is also
a story of proud, persistent, and dangerous protest by vulnerable Aboriginal
women who live at the crossroads of colonialism and patriarchy. As Art
Solomon, an Aboriginal elder from Ontario, has said, “when the woman
falls, the nation falls.” Colonial and patriarchal federal laws have fostered
the acceptance and practice of patriarchy in Aboriginal communities, where
women have been oppressed since 1869, stripped of their Indian rights and
shunted from their homelands.? As a result, women’s recognition as equal
persons and full members of their communities has been denied. They are
not equal in their enjoyment of Indian status and band membership, and
they are denied matrimonial property rights enjoyed by all other Canadians.

Further, because government legislation, policies, programs, and services
now constantly reinforce this systemic patriarchy, many in the Aboriginal
communities believe that their traditions were originally patriarchal, and
men are accepted as the “boss,” politically, economically, spiritually, psych-
ologically, and physically. In turn, Aboriginal women have been denied
opportunities to hold leadership positions within their communities and
organizations and have been excluded from high-level negotiations among
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Aboriginal and Canadian political leaders. Male Aboriginal leaders and male
Canadian politicians have colluded in excluding Aboriginal women from
participation in governance.

Today, Aboriginal women are among the poorest of the poor in Canada.
In 2000, 36 percent of Aboriginal women were living in poverty in Canada.?
Aboriginal women are poorer than their male counterparts and other women.
These well-documented figures reveal that issues of poverty, rights, and so-
cial citizenship — key concerns of this book - are inextricably linked for
Aboriginal women. Their legal and political inequality deprives them of
social and economic benefits, affecting their right to enjoy an adequate
standard of living. Aboriginal women’s quest for sex equality is an all-
encompassing struggle to establish their place as partners politically, eco-
nomically, socially, spiritually, psychologically, and physically along with
men in their communities and in society.

This chapter sets out the successes and failures of Aboriginal female liti-
gants in their attempt to have their sex equality rights recognized. The liti-
gants put their faith in the justice promised by law and the courts. This
chapter traces Aboriginal women'’s struggle from the early pre-Charter cases
against loss of Indian status and rights, to the legal struggles for sex equality
rights under sections 15 and 28 of the Charter, to their struggle for matrimon-
ial property rights, and, finally, to their struggle for recognition of their
right to participate in shaping the policies, programs, and laws to which
they will be subjected by Canada, the provinces and territories, and Aborig-
inal governments.

The assertion of Aboriginal women's sex equality rights under the Bill of
Rights by early litigants such as Jeanette Corbiere-Lavell and Sandra Lovelace
was met with resistance by the predominantly male Indian leadership.* Liti-
gation was seen as using the “master’s tools,”® an approach that was, and
often still is, considered foreign to the Aboriginal theory of harmony in
family and community relations. More recently, Inuit women who have
challenged the federal government and male-dominated Inuit organizations
have been told that it is not culturally appropriate for Inuit women to en-
gage in litigation against Canada and, indirectly, against other Inuit. More-
over, the use of the courts to advance women’s collective and individual
rights has pitted these women not only against Canadian and Aboriginal
patriarchy but also against other women in the Aboriginal community who
do not share their view of women’s equality. Women litigants and their
supporters are viewed as “feminists,” whose struggle against societal and
Aboriginal patriarchy detracts from the drive for self-determination and self-
government. For these women, to stand up in court is to be subject to the
harshest treatment from their own communities, locally, regionally, and
nationally, whether they are Indian, Inuit, or Métis.
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The conflict between feminists and non-feminists within the Aboriginal
community has resulted in an organized effort by the predominantly male
Aboriginal organizations to provide women's forums within their own groups
over which they have more control.® This effort by Aboriginal men has
detracted from the strength of the women’s movement and its drive for sex
equality. It has also taken federal dollars from women’s organizations and
channelled them to the women’s bureaus within men’s groups such as the
Assembly of First Nations (AFN) and the Métis National Council (MNC). To
tackle the legacy of colonialism in the Aboriginal community and in Can-
adian society is to confront a complex and tough opponent. However, indi-
vidual Aboriginal women have taken on the challenge of changing this
history by asserting their right to equality. As we shall see, it takes only one
woman to put her name on the writ to get the courtroom ball rolling.

In these struggles, Aboriginal women are seeking recognition from the
Canadian government and from men in their own communities of their
rights as equal persons to be Indians, to pass on their Indian status to their
children and grandchildren, to hold property on an equal footing with men,
and to participate fully as Aboriginal women where decisions are being made
about the rules for their communities and the distribution of resources and
opportunities. At first glance, the cases may appear to be about civil and
political rights, but, in fact, they all involve issues of social and economic
inequality. These issues are inseparable for Aboriginal women, and Aboriginal
women’s lives make evident the need for interpretations of Aboriginal wom-
en’s sex equality rights that recognize the indivisibility of civil and political
rights and social and economic rights.”

Aboriginal Women's Equality Cases
Indian Status: Pre-Charter Challenges

Jeanette Corbiere-Lavell

Court battles for Aboriginal women’s sex equality rights began in 1969 when
a young Corbiere-Lavell protested her loss of Indian status and band mem-
bership for marrying a non-Indian.® By 1969, the laws of Canada had dis-
criminated for a century against Indian women who intermarried. Yet no
Indian woman before Corbiere-Lavell had ever claimed her right to equality
in a court. Not only did Indian men not lose their Indian status and band
membership for marrying non-Indian women under section 12(1)(b) of the
1970 Indian Act, but Indian status and band membership were extended to
their non-Indian wives.” Loss of Indian status and band membership for
women who “married out” had become one of the patriarchal “Indian tradi-
tions” in Canada. Corbiere-Lavell’s court case made headlines in the regular
and Aboriginal media when she initially lost her case and then won in the
Federal Court of Appeal in 1971.'° An excellent example of the mobilizing
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effects of Aboriginal women'’s litigation, the high profile litigation led dir-
ectly to the formation of the first national Aboriginal women’s organiza-
tion in 1972, the National Committee on Indian Rights for Indian Women
(IRIW). The IRIW was composed of Aboriginal women'’s organizations from
all provinces and territories.

Having won the hearts of women who supported equality, Corbiere-Lavell
caused a storm of controversy among the Indian male leadership, including
the National Indian Brotherhood, later known as the AFN, and its male-
dominated regional affiliates. By the time her case reached the Supreme
Court of Canada, the entire organized Indian men’s movement had sided
with the government of Canada against Corbiere-Lavell. In meetings held
between the 1971 win at the Federal Court of Appeal and the hearing at the
Supreme Court of Canada, the Indian leadership remained convinced that
should Corbiére-Lavell’s challenge to the discriminatory marriage provisions
in the 1970 Indian Act prevail, it would mark the end to the special rights of
all Indians conferred under the Indian Act.'' Moreover, the government of
Canada funded the intervenors that were opposed to Corbiere-Lavell.'*

In 1973, the Supreme Court of Canada restored the trial judge’s deci-
sion,' in which a formal equality approach to the Bill of Rights was used.*
The trial judge had compared married Indian women to Canadian married
women and held that Corbiere-Lavell had equality of status with all other
Canadian married females.!> Under this logic, a woman derives her status
from her husband. Thus, if an Indian woman marries a man not registered
under the Indian Act, she gains his Canadian status and loses her Indian
status and band membership. Comparing Indian women to Indian men
would have produced a different result, as the four dissenters pointed out.
The majority of the Supreme Court of Canada adopted a narrow, procedural
notion of “equality before the law” and also held that the Bill of Rights
could not amend or alter the terms of any legislation validly enacted by
Parliament, exercising the exclusive authority over “Indians” vested in it by
the British North America Act.'® Although Corbiere-Lavell had become the
pariah of the organized Indian men’s movement and lost her case in the
Supreme Court of Canada, her cause had ignited a new Indian women'’s
movement.

Mary Two-Axe Early

Once the Canadian courts closed their doors on Indian women seeking equal-
ity rights, the women hit the streets in public protest and won the support
of Canadian women. In 1971, Florence Bird, chair of the Royal Commission
on the Status of Women in Canada, advocated the abolition of section
12(1)(b) of the 1970 Indian Act.'” The feminist movement in Canada had
become aware that Indian women were struggling under the yoke of a pa-
ternalism worse than that experienced by other women in Canada. At the
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Strategy for Change Conference, which was held in Toronto in 1972, a reso-
lution was passed supporting the IRIW and inviting it to join the newly
formed National Action Committee on the Status of Women.'®

Bolstered by this feminist support, elder Mary Two-Axe Early of the IRIW
attended the United Nations’s first world conference on women, held in
Mexico City in 1975. At the conference, Two-Axe Early, a non-status Mohawk
living on the Kahnawake reserve in Québec, explained to the delegates how
Canadian law discriminated against Indian women. She and other Indian
women then sent a telegram to Prime Minister Pierre Trudeau calling for an
end to such discrimination.” In 1982, Two-Axe Early also appeared before
the Sub-Committee on Indian Women and the Indian Act at the House of
Commons Standing Committee on Indian Affairs and Northern Develop-
ment to advocate for Indian women’s sexual equality rights. Stripping In-
dian women of their status and band membership, she said, was the
equivalent of rape.?

Sandra Lovelace

Sandra Lovelace, a young Maliseet woman who had lost her Indian status
and band membership under section 12(1)(b) of the 1970 Indian Act, took
her case to the United Nations Human Rights Committee.?! When Lovelace
separated from her non-Indian husband and returned to her Maliseet com-
munity, Canadian and reserve politicians attempted to prevent her from
living on her reserve and to remove her for trespassing. Other Maliseet
women soon joined her struggle to remain in the community, and she even-
tually gained the support of the Indian women’s movement represented by
the IRIW. The Maliseet women and their children became the core of the
Native Women'’s March, which took place in July 1979 from Oka, Québec,
to Ottawa, protesting sex discrimination in the 1970 Indian Act.

Since Lovelace had married and lost her Indian status before the Interna-
tional Covenant on Civil and Political Rights (ICCPR)?** came into force in
Canada on 19 August 1976, the Human Rights Committee declined to
rule on the issue of whether her past loss of Indian status constituted sex
discrimination in violation of Articles 2, 3, and 26 of the ICCPR. Nonethe-
less, the committee did find that section 12(1)(b) of the 1970 Indian Act
violated Article 27 (the right to culture, religion, and language) under the
ICCPR because it resulted in an ongoing denial to Lovelace of access to her
Maliseet language and culture, which was available only on her reserve in
New Brunswick.??

This ruling made it evident to Canada that an Indian woman who mar-
ried after 1976 could win her case before the UN Human Rights Committee
on sex discrimination grounds. Moreover, Canada had ratified the Conven-
tion on the Elimination of All Forms of Discrimination against Women in 1981,*
and patriation of Canada’s Constitution was well underway, with section
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15, the equality rights provision of the Charter, to take effect in April 1985.%
New equality rights for Indian women were thus visible on the horizon
when Canada received the Lovelace v. Canada decision in 1981, presenting
new legal means for Aboriginal women to contest patriarchy.

Bill C-31

Spurred on by the Supreme Court of Canada’s decision in Lavell v. Canada
(A.G.)?*® and encouraged by the decision of the UN Human Rights Commit-
tee in Lovelace, the IRIW continued the political struggle for Indian women,
both to stop their loss of status and membership by having the Indian Act
changed and to secure recognition of their sex equality rights in Aboriginal
and Canadian society. In 1982, the IRIW successfully lobbied the Ministry
of Indian Affairs and Northern Development to call for special hearings by
a parliamentary sub-committee into Indian women and the Indian Act.*’
This concession to Indian women was part of Canada’s agenda to study
Indian self-government. The resulting report on self-government was pub-
lished and distributed by the federal government, but the report on Indian
women and the Indian Act was simply tabled by the standing committee.?
While these studies were part of the Liberal government’s strategy, this
government was voted out of office before it took any action on Indian
women'’s legal rights or self-government. The Conservative government was
elected to replace the Liberals, and the new minister of Indian affairs and
northern development was given a mandate to review the 1970 Indian Act,
with the aim of bringing it into line with the Charter before June 1985.

In 1985, the federal government amended the Indian Act by passing Bill
C-31, An Act to Amend the Indian Act, the express intention of which was to
eliminate sex discrimination.?” Under the 1985 Indian Act as amended, In-
dian women no longer lost Indian status upon marriage to non-Indian men,
as section 12(1)(b) was repealed.*® Bill C-31 also reinstated Indian women
who had lost Indian status and band membership under section 12(1)(b) of
the 1970 Indian Act, as well as their children, war veterans, university stu-
dents, and other Indians who had been enfranchised under previous Indian
Acts and had consequently lost Indian status.?! Bill C-31 stopped Indian
women from being legislatively transformed into non-Indians when they
married men who did not have Indian status, but it did not bring to an end
the sex discrimination inherent in the Indian Act.

Under the 1985 Indian Act, the grandchildren of Indian men who married
out before 1985 and the grandchildren of Indian women who married out
before 1985 are treated differently: the Indian women’s grandchildren lose
their right to Indian citizenship and to the resources accompanying that
citizenship, while the grandchildren of Indian men who married out before
1985 have full status. In other words, discrimination against women that
was embedded in previous versions of the Indian Act continues to affect the
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status and rights of their children and grandchildren. This legislative disen-
franchisement has important and far-reaching consequences, including
exclusion from rights to the resources accompanying status.? This continu-
ing discrimination has resulted in disappointment, ongoing pain, and divi-
sion within Aboriginal communities.

The grandchildren of women who married out under the 1970 Indian Act,
or predecessor legislation, have become known as “section 6(2) Indians.”
The discriminatory rule, which precludes many of them from registering, is
often referred to as the “second-generation cut-off.” Under the 1985 amend-
ments, the reinstated grandmothers cannot pass Indian status and band
membership to their grandchildren, while grandfathers of their generation
have an unequivocal right to pass Indian status to their grandchildren.3

Therefore, with the passage of the 1985 amendments to the Indian Act,
the struggle shifted from achieving reinstatement for women who “married
out” and their first-generation children to achieving the same rights for the
grandchildren of these women. Some Indian bands even joined the equal-
ity fight when young Indian men started losing their Indian status and
band membership at the age of twenty-one because their mothers and pa-
ternal grandmothers were considered non-Indians.** The struggle against
the impact of Bill C-31 may appear to differ from the fight that was waged
by women such as Corbiere-Lavell and Lovelace against section 12(1)(b).
However, it is still a struggle for sex equality for the women who lost status
and band membership under this section. Now it is about their entitlement
to pass their Indian status to their children and grandchildren on the same
basis as their male counterparts. This status can bring access to resources
through band memberships, which may bring rights to live on reserve,
participate in band elections and referendums, own property on reserve,
and share in band assets. It also provides individuals with the opportunity
to live near their families and within their own culture.*

Charter Cases

Under the 1985 amendments to the Indian Act, I have been designated as a
section 6(2) Indian. As a result, in 1987, my three children, all of whom
were born prior to 1985 and are now young adults living in the area of their
ancestral home, were denied registration as Indians. My designation, I was
told by the registrar of Indian Affairs, was the result of my grandmother
having married a non-Indian man. My children were denied registration
because as a section 6(2) Indian married to a non-Indian, I cannot pass my
Indian status and band membership to my children. I have brought suit,
personally and on behalf of my three children under the section 15(1) equal-
ity guarantee of the Charter, to challenge the continuing discrimination
against Aboriginal women and their children and grandchildren under the
1985 Indian Act. Mclvor v. Canada (Registrar, Indian Affairs and Northern
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Development and A.G.) is at the forefront of protest against this ongoing
discrimination and will determine the rights of more than 100,000 second-
generation descendants of section 12(1)(b) women.*® These children can
neither be registered as Indians under the 19835 Indian Act nor attain band
membership. After 135 years, it is now time for Parliament to end this sex
discrimination.

Matrimonial Property

Rose Derrickson

The matrimonial property cases show clearly how the unequal treatment of
Aboriginal women under Canadian laws impedes their access to a key re-
source: land. Canadian law has long impeded Aboriginal women'’s rights to
hold land. The relegation of property to a usufructuary interest held only
by reserve Indians has provided a tool for the oppression of women. His-
torically, it was common practice that Indian men could obtain a certificate
of possession under section 20(2) of the 1970 Indian Act, but women either
were prevented from holding land in their own right or could only accident-
ally become landholders when fathers or husbands died. Female heirs could
be shunted aside by male relatives and dispossessed through violence, for
which men were rarely punished. By the 1980s, in the Indian world, men
held title to most reserve lands unless a father chose to give some of his land
to his daughter(s).*”

In the early 1980s, Rose Derrickson, a member of the Westbank Indian
Band in British Columbia, divorced her husband, William Joseph Derrickson,
also of the Westbank Indian Band. Rose asked the court to grant her a one-
half interest in various lands on reserve held by her husband, invoking what
was then section 43 of the BC Family Relations Act (FRA) to support her
claim.?* The trial judge considered the application of the provincial statute
and the awarding of an interest in land on reserve in the context of section
24 of the Indian Act, which governs possession of Indian lands.* Due to the
paramountcy of federal over provincial law, the trial judge had no jurisdic-
tion to apply the BC FRA provisions in relation to land on Indian reserves in
the province. In other words, while the BC Supreme Court has jurisdiction
under the BC FRA to order division of matrimonial property on divorce, it
has no jurisdiction to override the powers of the federal Ministry of Indian
Affairs and Northern Development to approve a transfer of the right to
possess reserve land. The trial judge also held that the court could not award
compensation in lieu of an interest in reserve land under the BC FRA. The
Court of Appeal agreed with the lower court’s findings on paramountcy but
held that compensation could be ordered. In November 1986, the Supreme
Court of Canada confirmed the decision of the BC Court of Appeal,*® hold-
ing that the BC FRA provisions for division of matrimonial property upon

103



104 Sharon Donna Mclvor

divorce, “while valid in respect of other immovable property, cannot apply
to lands on an Indian reserve.”*! The Court also affirmed that a judge may
award compensation for the purpose of adjusting assets between the spouses.
Since Derrickson, provincial courts have struggled with the dilemma of
matrimonial property rights of women separating from male property hold-
ers on reserves. Although courts can award compensation in lieu of land,
divide off-reserve property, or assign a rent value to the on-reserve property,
women generally cannot collect these awards against Indians on reserve. In
order to protect male landholders, some band councils have declared family
homes on reserves to be band homes or have simply passed Band Council
resolutions (BCR) to have wives expelled from reserves. If the wife is from
another reserve, or is a non-Indian, she can be ordered off the reserve by use
of a BCR. In other words, she can be dumped at the border of the reserve,
with or without her children, and, in effect, be banished from her home.

Pauline Ester Paul

Pauline Paul, her husband, and their children, all members of the Tsartlip
Indian Band, had lived in the family home for sixteen years before their
separation. The matrimonial home was situated on the South Saanich In-
dian Reserve and was held by a certificate of possession in the husband’s
name. Pauline had earlier obtained an interim order of occupation of the
matrimonial home for herself and the children, as well as a restraining order
against her husband, preventing him from entering both the on-reserve
and off-reserve homes.** In this proceeding, Justice Lloyd McKenzie distin-
guished occupation from possession and held that awarding an order for
interim occupancy in no way affected the husband’s certificate of posses-
sion. Later, after an unsuccessful attempt to reconcile, a new action under
the BC FRA was filed in 1984. The BC Supreme Court again held that it had
jurisdiction to make an order for interim occupation on reserve land be-
cause occupation was distinguishable from, and did not affect, lawful pos-
session under a certificate of possession.** Pauline’s husband successfully
appealed this order to the BC Court of Appeal, with a strong dissent by
Justice William Esson.** On a further appeal, the Supreme Court of Canada
held against Pauline Paul in March 1986, without considering sex equality
rights under section 15(1) of the Charter, due to its coming into force after
the original litigation and appeal.** Although Pauline Paul sought an order
of interim occupancy, not division of real property, the Supreme Court of
Canada rejected the distinction.*

Since the Derrickson v. Derrickson and Paul v. Paul cases were decided, no
similar case has been heard by the Supreme Court of Canada, so no oppor-
tunity has arisen to raise Charter arguments at this level.*” The lower courts
have relied on Derrickson to find that the Indian Act takes precedence over
provincial statutes in relation to matrimonial property located on reserve.*
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The federal government has taken little substantive action since 1986 to
bring the 1985 Indian Act in line with the Charter to ensure that spouses of
Indian landholders on reserve have federal guarantees of access to matri-
monial property division similar to that of other Canadians.* The UN Com-
mittee on Economic, Social and Cultural Rights, the Committee on the
Elimination of Discrimination Against Women, and the Human Rights Com-
mittee have all called upon Canada to address this situation.®

BC Native Women'’s Society (BCNWS), Jane Gottfriedson, and

Teressa Nahanee (1997-9)

The latest effort to challenge the matrimonial property problem was taken
to the Federal Court in 1997 by the BCNWS, Teresa®! Nahanee, and Jane
Gottfriedson.*? In their statement of claim, the plaintiffs argued that the
Framework Agreement on First Nations Land Management was contrary to sec-
tions 7 and 15(1) of the Charter and in breach of the Crown’s fiduciary duty
because it failed to provide for the equal treatment of Indian women on
reserves in regard to matrimonial property rights.>* The Squamish Indian
Band intervened on behalf of all bands wishing to sign a framework agree-
ment on First Nation land management between themselves and the minis-
ter of Indian affairs and northern development, after introduction into
Parliament of the First Nations Land Management Act (FNLMA).>* This legisla-
tion sets out the terms and conditions under which an Indian band can
establish its own land management regime and remove its reserve lands
from the management provisions of the 1985 Indian Act. Gottfriedson and
Nahanee challenged the federal government'’s failure to provide for equal
division of matrimonial property at the time of their respective relationship
breakdowns under the FNLMA and the framework agreement.

The federal government brought an unsuccessful motion to strike out
portions of the statement of claim in December 1998. Prothonotary John
Hargrave rejected the Crown’s argument that there was no reasonable case
to be argued on the issue of fiduciary duty to Indian women on reserves:
“[T]he fiduciary duty owed by the Crown to Indians is still in a state of flux
and evolution.”** Rather, Hargrave P. held that there was “an arguable case
that there is a duty to Indian women on reserves to give them the same
property rights on the breakdown of a relationship as are enjoyed by other
Canadian women.”*® Hargrave P. also held that there is an arguable case
that the Crown has the discretion and power to rectify the present situa-
tion, and said that the Crown can unilaterally exercise the power to affect
the legal and practical interests of both married and marriageable Indian
women living on reserves.’” Further, it was arguable that since the Crown
has an obligation to act in the best interests of Indians, “it could here be
held accountable for failing to act in the best interests of Indian women
on reserves.”*® Hargrave P. also noted that Indian women are particularly
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vulnerable to the discretion of the Crown.*® He rejected the Crown’s asser-
tion that the case was premature because the FNLMA was merely enabling
legislation and the land codes contemplated thereunder had not yet come
into effect: “This argument misses the point made by the plaintiffs in their
statement of claim ... that the Crown has abrogated its [fiduciary] duty to
married and marriageable Indian women on reserves by omitting what ought
to be contained in the Framework Agreement by way of protection from
discrimination.”®

The Crown, supported by the band intervenors, took the position that
the plaintiffs’ action for breach of fiduciary duty was premature because
Indian women could insist on matrimonial property rights being dealt with
in specific land codes. Hargrave P. again found that this position missed the
point: “The plaintiffs’ complaint is not with what the First Nations may or
may not do, but rather with the Crown for not only omitting to deal, in the
Framework Agreement, with a fiduciary duty but for, in effect, assigning the
fiduciary duty.”¢!

The FNLMA became law in June 1999, and at least forty-one Indian bands
are developing their community land management codes.®> The FNLMA
requires that division of matrimonial real property must be dealt with in
any land management code but that any such rules and procedures must
not discriminate based on sex.®® The argument made by the BCNWS in this
case appears to have had a positive influence on the framework agreement
at least. It must be noted, however, that the FNLMA applies only to those
bands developing land management codes and is not a complete answer to
the problem of access to matrimonial property for Aboriginal women living
On reserves.

The Right to Participate in Decision Making

Native Women’s Association of Canada, Gail Stacey-Moore, and

Sharon Donna Mclvor (1992-4)

In 1992, the Aboriginal peoples of Canada were engaged in talks leading to
the development of the Charlottetown Accord, a constitutional reform agree-
ment that, had it been ratified, would have included recognition of the
Aboriginal right to self-government.®* For ten years and through four con-
stitutional meetings, federal, provincial, and territorial political leaders met
with (mainly male) Aboriginal leaders and attempted to iron out the specif-
ics of “the right to self-government.” The male-dominated Aboriginal groups,
including the AFN, the Native Council of Canada (NCC), the Inuit Tapirisat
of Canada (ITC), and the MNC received $10 million from the federal gov-
ernment to fund their negotiations. The Native Women'’s Association of
Canada (NWAC), Pauktuutit, and the Métis National Council of Women
(MNCW) were excluded from these constitutional talks and so were faced
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with exclusion in the political domain. To gain access to a constitutional
meeting anywhere in Canada in 1992, delegates were given “passes” to the
meeting rooms by the convenors of the meetings. The AFN, for example,
might have twenty passes that it divided between its mainly male leaders,
its lawyers, and its provincial or territorial representatives. The same ap-
plied to the other male-dominated national Aboriginal groups. The NWAC,
Pauktuutit, and the MNCW did not receive passes.

In order to get an item such as the sex equality rights of Aboriginal women
on the agenda of a constitutional meeting, Aboriginal women'’s representa-
tive organizations had to have their issues approved by Aboriginal men's
representative organizations. The AFN did not accept any wording from the
NWAC on sex equality rights in the entire process leading to the final text
of the Charlottetown Accord. After encountering this intransigence in every
meeting room from Charlottetown to Whistler, Gail Stacey-Moore, and 1
persuaded the NWAC'’s board of directors to bring a court case to, inter alia,
stop the referendum on the Charlottetown Accord because the process had
excluded us and infringed our sex equality rights.®® The late Jane Gottfriedson
of the Similkameen Band of British Columbia deserves credit for her will-
ingness as a political leader to use the courts to advance women'’s equality
rights. Litigation was a strategic choice. The male-dominated MNC had gone
to court and, after losing their court bid to sit at the constitutional table in
their own right, got their seat. The government of the Northwest Territories
also went to court and lost in its bid to sit at the constitutional table as a full
government rather than as a delegate of the federal government.* After its
court loss, it too was given its own seat at the constitutional table. Perhaps
the same approach would work for Aboriginal women.

Even while we were in court, though, we continued to protest in public
against sex discrimination in Canadian law. We protested on Parliament
Hill on a cold and blustery day in March 1992 with signs that read “No Self-
Government without the Charter” and “No Self-Government without Sexual
Equality.” After 135 years of sex discrimination by Canada, we were afraid
of self-government. Why would neo-colonial Aboriginal governments, born
and bred in patriarchy, be different from Canadian governments?

In a separate Federal Court case, the NWAC applied for an order of prohibi-
tion against further federal disbursements of funding to certain Aboriginal
groups for participation in the constitutional review process until such a
time as the NWAC received equal funding and the right to participate in the
review process on equal terms.*” The application was dismissed by the trial
division. On appeal, the Supreme Court of Canada ruled against the NWAC,
holding that “there was no evidence to support the contention that the
funded groups were less representative of the viewpoint of women with
respect to the Constitution [or that] the funded groups advocate a male-
dominated form of self-government.”®® This major hurdle in Native Women’s
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Association of Canada v. Canada (NWAC case) could not be bridged.® The
evidence was not successfully brought forward, to the severe disadvantage
of the plaintiffs. The AFN obtained intervenor status and introduced evi-
dence that it represented Aboriginal women as well as men. This evidence
was not subject to cross-examination prior to the Supreme Court of Canada
hearing because of internal dissension within the NWAC board of directors.
In her dissent, Justice Claire L'Heureux-Dubé held that “when the govern-
ment does decide to provide a specific platform of expression, it must do so
in a manner consistent with the Charter.””°

Within a year, the NWAC was invited in its own right to attend the fed-
eral-provincial-territorial meeting of ministers of Aboriginal affairs along
with the predominantly male Aboriginal leadership. The NWAC became
one of the five recognized Aboriginal organizations, along with the AFN,
the NCC, the ITC, and the MNC. As Margot Young writes in this volume,
“[t]he Charter and its equality rights stand out as a beacon in a dark and
inhospitable political landscape.””! This observation has certainly been true
for Aboriginal women. While still fighting for their cause through political
channels, the NWAC has entered the court arena both to escape the “inhos-
pitable political landscape” and to seek the rightful place of Aboriginal
women among the recognized Aboriginal groups.

Two other victories flowed from the NWAC court case. One was the suc-
cess of our “No” campaign to stop endorsement of the Charlottetown Accord.
Indian (male) filmmaker Rene Norman Nahanee’? from British Columbia
produced a one-minute “No” video, asking Aboriginal people and their sup-
porters to vote “No” to the Charlottetown Accord. The video was played on
national, regional, local, and Aboriginal television every time the “Yes” cam-
paign ran a video.” Aboriginal people at the community level voted “No”
to the Charlottetown Accord in high numbers.

The other legacy of the NWAC case is the firm endorsement by Canada of
a policy to the effect that there will be no self-government to which the
Charter does not apply.”* Whenever Canada introduces legislation to give
Indians more control over Indians and lands reserved for Indians, the Char-
ter will ensure that Aboriginal women are no less protected in their dealings
with delegated Indian governments than in their dealings with the federal
government. Without doubt, the NWAC's challenge, while unsuccessful in
court, was instrumental in ensuring that Aboriginal women are not excluded
from the protection that Charter rights are supposed to offer to all women
in their interactions with all levels of government. Now, there is an ongoing
challenge to ensure that Aboriginal women'’s Charter protections against
federal government discrimination are not diminished through the process
of federal government delegation of responsibilities to First Nations gov-
ernments. The point of ensuring that the Charter applies to First Nations
governments is to ensure that both levels of government are accountable.
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Pauktuutit, the Inuit Women’s Association, and President Veronica Dewar
and the BCNWS and President Jane Gottfriedson (2000-1)
In 1999, Pauktuutit, the Inuit Women's Association, and its president, Ve-
ronica Dewar, brought a court action alleging that Human Resources Devel-
opment Canada (HRDC) had discriminated against Inuit women and
Pauktuutit by signing multimillion-dollar, five-year-funding agreements for
Aboriginal job creation with male-dominated Inuit organizations to pro-
vide jobs and training for Inuit in the Northwest Territories, northern Québec,
and Labrador. Under the Aboriginal Human Resources Development Strat-
egy (AHRDS), Canada signed contribution agreements with the ITC and its
regional affiliates. Pauktuutit claimed that Canada had discriminated against
Inuit women and their national representative organization on the basis of
race and sex because, while Pauktuutit was not funded, both the ITC and
the NWAC were. Two similar cases were brought by the BCNWS and its
president, Jane Gottfriedson. Hargrave P. dealt with the Pauktuutit, Inuit
Women’s Association of Canada v. Canada and British Columbia Native Wom-
en’s Society v. Canada (BCNWS case) together.” In June 2001, Hargrave P.
refused to strike out the plaintiffs’ claims for damages under section 24(1)
of the Charter, rejecting the Crown's position that “declaratory relief and
damages could not possibly be awarded in the present instance.”’® Hargrave
P. also refused to strike the plaintiffs’ claims that their section 7 Charter
rights to life, liberty, and security of the person had been violated by the
Crown’s failure to provide adequate resources for job-creation programs and
services to Aboriginal women under the disputed job-creation programs.””
He held that the plaintiffs’ claim that placing job-creation dollars in the
hands of men was a violation of section 7 of the Charter was justiciable. The
plaintiffs asserted in their statement of claim that Indian, Aboriginal, and
Inuit women move off reserves to escape the disproportionately high levels
of violence on reserves and as a means of finding a livelihood. He also held
that the circumstances asserted by the plaintiffs could be construed to fall
within the protection of personal autonomy provided by section 7 of the
Charter.”® Finally, Canada sought to strike Pauktuutit’s claim for protection
of its section 15 equality rights on the grounds that those rights apply only
to individuals or to groups of individuals and cannot be construed as or-
ganizational rights. Hargrave P. held that striking the groups’ equality claims
would not take into account that the Supreme Court of Canada had “recog-
nized as an important aspect of section 15 of the Charter the protection of
both individuals and groups who may be vulnerable or disadvantaged.””
The Pautkuutit and BCNWS cases were subsequently withdrawn. But a
similar case brought by urban Aboriginal people in Winnipeg and Toronto
was decided in favour of the section 15 Charter rights of urban Aboriginal
people.® At trial, Justice Francois Lemieux held that the plaintiffs had been
discriminated against compared to on-reserve Indians and ordered the
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department to provide community control over training programs. Lemieux
J. found that the HRDC's exclusion of urban Aboriginal persons “violate[d]
their human dignity in a fundamental way and ignor[ed] their community
[and therefore] stereotype[d] them as less worthy of recognition.”®!

MNCW and President Sheila Genaille

In 1998, the MNCW and its president, Sheila Genaille, decided to use a
court strategy to achieve sex equality with the male-dominated MNC. Dur-
ing the Charlottetown Accord process, the MNC assisted Métis women in the
formation of the MNCW under the leadership of Genaille. As with the NWAC
and Pauktuutit, the MNCW was excluded from the Charlottetown Accord
process, denied a seat at the constitutional table with the recognized
Aboriginal groups, and denied funding apart from the predominantly male-
dominated organizations. As a result, all three national Aboriginal women'’s
organizations found themselves underfunded in the constitutional process®
and without their own seat at the constitutional table. The MNCW refused
to take part in the NWAC case challenging the Charlottetown Accord, as did
Pauktuutit. The NWAC representatives took this case on their own initia-
tive with private financing. By 1998, it was evident that Canada was con-
tinuing its practice of recognizing only the predominantly Aboriginal men’s
organizations including the MNC, the AFN, the NCC/Congress for Aboriginal
Peoples (CAP), and the ITC (now the Inuit Tapiriit Kanatami [ITK]). By 1998,
only the NWAC had been added to the list.

From 1993 to 1998, the NWAC enjoyed a recognition denied to both
Inuit and Métis women, including a share of the funding arrangements pro-
vided under the AHRDS and its predecessor program. Under this program
and its predecessor, Canada signed multimillion-dollar agreements with the
five recognized Aboriginal national organizations and their affiliates to de-
liver job-creation and job-training programs aimed specifically at Aboriginal
peoples across Canada. The bulk of the funding went to regional affiliates
of the recognized national Aboriginal organizations and to tribal groups for
on-reserve Indians, to Inuit regional organizations for Inuit, and to Métis
affiliates across Canada. The NWAC received its own contribution agreement
comparable to those signed with the AFN, the NCC/CAP, the MNC, and the
ITC/ITK. The NWAC distributed its funds to its regional affiliates. Pauktuutit
and the MNCW were not invited to sign a contribution agreement or con-
tract with the HRDC for job creation and job training for the women they
represented. Inuit and Métis women were expected to obtain their funding
from the national and regional affiliates of the MNC and the ITC/ITK.

In 1998, the MNCW challenged this sex discrimination by seeking an
order from the courts to require the HRDC to enter into agreements with
the MNCW for job creation and job training for Métis women.* In January
2000, Associate Senior Prothonotary Peter Giles allowed a motion by the
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defendant Crown to strike the plaintiffs’ statement of claim on the grounds
that the relief claimed was properly a matter for judicial review rather than
an injunction or declaration. Giles P. noted that the statement of claim
stated that the MNCW “is an independent and autonomous organization
not affiliated with or related to the Métis National Council (‘MNC’) in any
formal or organization[al] manner. The MNC is governed by a council pre-
dominantly made up of men.”® President Genaille was described in the
statement of claim as “a seventh generation Métis alleged to have a personal
and direct interest in the matter set out in the claim [who] has been actively
attempting to obtain job training and creation funding for Métis women.”%

The federal court, however, made findings of fact fatal to the MNCW's
claim. The trial judge found “insufficient evidence that Métis women are
not properly represented by the MNC, or that Métis women have encoun-
tered difficulties in accessing programming or funding under current ar-
rangements.”8¢ This decision was upheld by the Federal Court of Appeal.®’
Unfortunately, the judgment seems to permit the federal government to
hold on to the paternalistic assumption that funding men includes funding
women.

Conclusion
In 1969, Jeanette Corbiere-Lavell began the struggle by Aboriginal women
for sex equality rights in law and in government policies, programs, and
services. Since that time, other individual Aboriginal women litigants and
three Aboriginal women'’s organizations — the NWAC, Pauktuutit, and the
MNCW - have sought to vindicate their rights in Canadian courts. When
the NWAC took its case against the Charlottetown Accord, it was alone. By
1998, both Pauktuutit and the MNCW were ready to develop and imple-
ment their own legal strategies to challenge political and bureaucratic patri-
archy. The NWAC, Pauktuutit, and the MNCW realized that it was not only
the neo-colonial Aboriginal male leadership that was suppressing women
within the community but also Canada itself that was playing a dominant
role in reinforcing patriarchy in law, policies, programs, and services for
Aboriginal people. Just as the early missionaries, fur traders, and Indian
administrators promoted and entrenched patriarchy as a way of life among
Aboriginal peoples wherever they found them, so too do modern federal
bureaucrats. Canada’s reinforcement of patriarchy continues to subject
Aboriginal women and their children to violence in the home in the form
of spousal abuse and child sexual abuse at the hands of men. It also con-
signs Aboriginal women to poverty and to various forms of social and polit-
ical marginalization.

The courts have turned a blind eye in the name of blind justice to the
abuses heaped on Aboriginal women, with the Lavell, Derrickson, Paul, NWAC,
and MNCW cases being prime evidence that justice is not always found in
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the courts. In decisions before and after the advent of the Charter, the Su-
preme Court of Canada has almost always ruled against Aboriginal women,
forcing them to use other public fora both inside and outside Canada, in-
cluding the UN Human Rights Committee in Lovelace. As Bruce Porter says
of poor people litigating for economic rights, “it is only natural that [they]
turn to rights claims before courts, tribunals and other adjudicative venues
for redress against these prevailing imbalances of rights that deny them
equal citizenship.”®® The Aboriginal women’s movement since the 1970s
has reinforced the view that success in the sex equality struggle will come
only if women are willing to engage broadly. Success in the streets has re-
sulted in national media coverage for Aboriginal women's struggles for sex
equality, including the Native Women’s March in 1979 and the Parliament
Hill protests against the Charlottetown Accord. The court failures have also
resulted in media coverage explaining the plight of Aboriginal women and
have gained a seat for at least one national association, the NWAC, at inter-
governmental meetings. Winning or losing has not been the yardstick for
success, rather, it is our willingness to take action, to protest, to use courts,
to use the media, and to take advantage of the various fora.

The continuing discrimination against Aboriginal women is morally rep-
rehensible. It assigns Aboriginal women to poverty and a general lack of
economic security. It damages Aboriginal communities as well as individual
women. It distorts and corrupts Aboriginal culture, past, present, and fu-
ture. However, I am among the women who hold out hope that justice will
be done for the Aboriginal women of Canada. The fact that the victories in
the courts have been “tiny” has not stopped Aboriginal women. If the tini-
est victory can lift up the hands of Aboriginal women here and there, then
it is a beginning.
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