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Minding the Gap: Human Rights

Commitments and Compliance
Shelagh Day

The real meaning of our social ideals is largely defined by ... the
institutional arrangements and social practices that realize these
ideals. When, for example, we speak about democracy or com-
munity, our abstract principles and fighting words may be less
telling guides to what we mean than the practical forms that
realize these ideals.

— Roberto Mangabeira Unger, False Necessity:
Anti-Necessitarian Social Theory in the Service of Radical
Democracy

This chapter is concerned with what happens when United Nations treaty
bodies express concern about deficiencies in Canada’s compliance with its
international human rights obligations. Over the last decade, after reviews
of Canada’s reports, UN treaty bodies have issued concluding observations
that are critical of Canada’s human rights performance.! A thoughtful re-
sponse by federal, provincial, and territorial governments to these conclud-
ing observations could lead to concrete improvements in the exercise and
enjoyment of human rights for residents of Canada.

Canadians wish to engage with their governments about domestic im-
plementation of the rights in international human rights treaties, under-
standing that these rights form an integral part of our domestic human
rights framework.? This desire is evident from the increased involvement
of non-governmental organizations (NGOs) in the reviews by UN treaty
bodies of Canada’s compliance with its international human rights obliga-
tions. Over the last decade, Canadian NGOs have become active partici-
pants in the treaty body review process, submitting alternative reports and
appearing before the treaty bodies to make oral submissions. This civil so-
ciety involvement has improved the quality of the review process, making
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it more interactive, complex, and honest, and the findings of the commit-
tees have become more relevant.

Unfortunately, once the reviews have taken place and the treaty bodies
have issued their concluding observations, there is no process that leads to
action by governments. There is no public examination of the treaty body
findings in Parliament or in provincial legislatures. Nor are there discern-
ible internal governmental procedures for addressing the substance of the
recommendations. Consequently, the compliance reviews appear to have
no outcome at home. Most Canadians never learn what the UN bodies have
to say about Canada, and governments do not take up the expressed con-
cerns and recommendations with a clear intent to improve Canada’s record.

Roberto Unger suggests that the means a society offers for realizing its
ideals is the best way to understand those ideals — both their content and
their significance — and I agree.* I mind the gap between Canada’s commit-
ments and its practice; between what it says and what it does. I mind the
gap that exists when Canada ratifies international human rights treaties
but does not take the necessary steps to ensure that Canada’s laws, policies,
and practices comply with them. The fact that Canadian governments have
established no procedures and no venues for responding to treaty body criti-
cism of their implementation of human rights raises the question: What do
governments believe the treaty rights mean?

The purpose of this chapter is to examine the treaty body review process
and to ask what conclusions can be drawn from Canada’s lack of response
to treaty body findings. I use the recent example of the review of Canada by
the UN Committee on the Elimination of All Forms of Discrimination against
Women (CEDAW) to explore these questions. The first part of the chapter
describes the process of review by the CEDAW, the reports that were sub-
mitted by Canadian NGOs, the in-person review at the twenty-eighth ses-
sion of the CEDAW in New York City in January 2003, and the concluding
comments of that committee. The second section summarizes the efforts of
NGOs, after the review, to encourage federal and provincial governments to
follow up on the recommendations of the CEDAW and notes the steps taken
so far by governments. The third part concludes that if international hu-
man rights are more than paper commitments, new domestic mechanisms
are needed to permit Canadians to engage with their governments regard-
ing the practical steps needed to give life to these human rights.

Engaging in the CEDAW Process

CEDAW Review Process
The Convention on the Elimination of All Forms of Discrimination against Women
(Convention on Discrimination against Women), like other UN human rights
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treaties, creates an oversight committee.* The CEDAW is an expert body
composed of twenty-three members. They are academics, lawyers, judges,
and government officials who are experts on women's equality, nominated
and then elected by the states that are party to the treaty. The Convention
on Discrimination against Women requires the countries that ratify it to re-
port about once every four years on their compliance with the terms of the
treaty. Canada ratified the convention in 1981 and has since made five
reports, the latest filed in March 2002.° All Canadian governments provide
their own sections so that Canada’s report is a compilation of jurisdiction-
by-jurisdiction reports.

In July 2002, following receipt of Canada’s fifth periodic report, the CEDAW
prepared written questions and Canada gave written answers.® A hearing
was then scheduled with the CEDAW for 23 January 2003 at the United
Nations in New York City. Canada sent representatives so that Canadian
officials and the CEDAW members could engage in a question-and-answer
session in person. The Canadian delegation, headed by Florence Ievers, co-
ordinator of Status of Women Canada, had twenty-six members, including
representatives from nine federal departments and four provinces: British
Columbia, Nova Scotia, Prince Edward Island, and Québec. Canadian NGOs
also submitted written reports, which were distributed to CEDAW members
at the beginning of the session. On 13 January, the first day of the session,
NGOs from all of the countries being reviewed were permitted to make ten-
minute presentations of their alternative reports. On 23 January, the day of
Canada’s review, the members of the Canadian delegation presented their
report, followed by rounds of questions and answers. After this session, the
concluding comments were drafted, approved by the CEDAW before the last
day of the session on 31 January and issued publicly in late February 2003.”

Women'’s Alternative Reports

Canadian women'’s organizations submitted four reports to the CEDAW: (1)
a national report prepared by the Canadian Feminist Alliance for Interna-
tional Action (FAFIA);? (2) a BC report prepared by the BC CEDAW Group;’
(3) a Québec report prepared by the Regroupement provincial des maisons
d’hébergement et de transition pour femmes victimes de violence conjugale,
which was focused on funding for women’s shelters in Québec; and (4) a
report prepared by the Canadian Association of Elizabeth Fry Societies
(CAEFS) on the treatment of federally sentenced women.!° Canadian women
decided to report in a comprehensive way to the CEDAW in 2002 because
the period since the CEDAW's last review of Canada in 1997 was particu-
larly hard. It was a period of social program erosion and of backlash. Women,
whose equality is intimately linked to the presence and adequacy of social
programs, were hurt by the retrogressive measures that marked the 1990s.
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Moreover, the most socially and economically disadvantaged women in
Canada, including Aboriginal women,!! women of colour, immigrant and
refugee women,'? single mothers, and women with disabilities,’* were hurt
most.

FAFIA, in its report, notes that in one of the wealthiest countries in the
world, during the period under review, almost one in five women were liv-
ing in poverty and that among Aboriginal women, women of colour, immi-
grant women, single mothers, and other single women rates of poverty were
much higher.!* FAFIA views women’s poverty as a rights matter,'s a key indi-
cator of whether Canadian women enjoy equality, a manifestation of sys-
temic discrimination, and a cause of diminished personal, sexual, and
reproductive autonomy, increased vulnerability to violence, and loss of
political voice. While FAFIA’s report exhaustively itemizes inadequacies in
specific legal protections and programs, it also assesses the impact on women
of larger economic and social policies and decisions regarding resource allo-
cation. The alternative reports explain that Canadian governments made
policy and financial choices between 1994 and 2002 that exacerbated wom-
en’s social and economic inequality and that such conduct infringes wom-
en’s rights to equality under international human rights law.'®

The FAFIA report also focuses on the impact on women of the restructur-
ing of Canada’s federal-provincial fiscal arrangements. Similarily, in its re-
port, the BC CEDAW documents the changes to social policy and social
protections introduced by the BC Liberal government since its election in
May 2001 and the negative effects of those changes on women.” The na-
tional FAFIA report and the BC CEDAW report provide different perspec-
tives on the Canadian social union, revealing how the federal and provincial
governments’ decisions to downsize government and cut social spending
are linked and compound women'’s loss of ground.

Both the FAFIA report and the BC CEDAW report point out that there is a
close connection between women's equality and social programs. They note
that increased participation of women in the labour force and the increased
enrolment of women in higher education,'® which have been features of
social change in Canada over the last thirty years, are, in good part, due to
the development of public programs of health care, long-term care, childcare,
and education, which have shifted part of the burden of unpaid caregiving
from individual women to the state, permitting women to enjoy more free-
dom of choice in their social and economic lives.!® Public social programs
have also provided women with access to “good jobs” — with union protec-
tion, benefits, and security — in the caregiving sector, as teachers, nurses,
and social workers. The FAFIA report and the BC CEDAW report treat these
programs as key to an egalitarian society with more choice for women and
more class mobility.
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The FAFIA and BC CEDAW reports also describe Canada’s income security
programs, including employment insurance, social assistance, old age secur-
ity, and public pensions as essential to reducing women'’s economic depend-
ence on men. Social assistance, they note, is a vital social program for women,
since women need to be able to resort to social assistance to maintain their
sexual and personal autonomy. Without access to adequate social assistance,
women can be coerced into unwanted relationships and into survival sex —
whether paid or unpaid - in order to have shelter and food to eat. Women
in violent and abusive relationships cannot leave them unless there is ad-
equate social assistance to support themselves and their children.

FAFIA reports that over the 1994-2002 period women lost good jobs in
the caregiving sector,? they assumed an increased burden of unpaid care-
giving,?! their employment and education opportunities were narrowed,
and, when income security benefits were lowered and eligibility rules tight-
ened, women were less able to leave harassing, abusive, or dangerous work
or home situations.*?

The FAFIA report identifies the federal government’s transfer of money
to the provinces and territories for social programs as a rights-delivery
mechanism because it has ensured that key social programs (health care,
post-secondary education, and social assistance and related services), were
delivered in all jurisdictions, with some common entitlements and stan-
dards. The restructuring of federal-provincial fiscal arrangements through
the Budget Implementation Act, 1995,%® FAFIA states, has had implications
for women’s enjoyment of human rights because the amounts of the trans-
fers were cut, and conditions and entitlements that provinces and territo-
ries were previously required to meet in order to receive the monies were
removed.?* In short, in their alternative reports, women’s NGOs provided
an analysis of the causes of women’s inequality in Canada and of recent
government decisions and policies that maintain it and, indeed, exacer-
bate it.

The Hearing

In January 2003, having had the benefit of Canada’s substantial official
reports, its answers to written questions, and the NGO reports, the CEDAW
members’ questioning of Canada at the in-person hearing was informed and
intense.? The committee members expressed surprise at the extent of pov-
erty among women in Canada and at the federal government’s failure to
deal with overt inequalities in law for Aboriginal women. They were also
concerned by evidence of the impact of racism on women, by the sex dis-
crimination inherent in the Immigration Act,*® and by the weakening of em-
ployment standards and the dismantling of standard work, all of which
have had particularly damaging effects on the most marginalized women.
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Some questions focused on decisions taken recently by governments that
clearly worsened conditions for the poorest women, including cuts to wel-
fare benefits, the National Child Benefit Supplement clawback, and cuts to
already thin legal aid provision for family law and poverty law.

The surprise about Canada’s failures and deficiencies stems from the
CEDAW members’ knowledge of Canada as a key supporter and promoter of
many international initiatives to advance women'’s human rights, such as
the Declaration on the Elimination of Violence against Women, and the appoint-
ment of a special rapporteur on violence against women.?”” CEDAW mem-
bers were also aware that the Canadian International Development Agency
provides funds specifically earmarked for women’s projects in developing
countries. The difference between Canada’s international and domestic faces
was evident. CEDAW members expressed both their congratulations to Can-
ada for its leadership in the international arena and their concern about the
situation of women at home.?® The CEDAW members asked some pointed
questions, including:

« Why was Canada’s fifth report, which documents initiatives taken be-
tween 1994 and 1998, not provided to the CEDAW until 2002?

« [s gender analysis mandatory for all parts of the federal government and
for the provincial governments? Why was a gender analysis of the impact
of the 1995 Budget Implementation Act,? which restructured federal-
provincial relations with respect to social programs, not done? Why has
the federal government given up attaching conditions to the monies it
provides to provincial governments since this permits inconsistencies in
the implementation of obligations of the Convention on Discrimination
against Women?

» How will Canada achieve harmonious implementation of the Convention
on Discrimination against Women, given the different responsibilities of
the federal and provincial governments and the lack of a mechanism for
ensuring consistency?

« Why did the proposed Act Respecting Leadership Selection, Administration
and Accountability of Indian Bands, and to Make Related Amendments to Other
Acts®® not address the residual discrimination against women in Bill C-31,
An Act to Amend the Indian Act,* and provide for the equal division of
matrimonial property at the time of marriage breakdown for on-reserve
Aboriginal women?

« How does Canada justify the high levels of poverty among women? Why
were social assistance rates not restored to adequate levels, as recommended
by the CEDAW in 19977

« What is the justification for the long list of cuts and closures in the prov-
ince of British Columbia - to health care, welfare, legal aid, courts and
judicial services, and employment standards protections?
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« Why are poverty eradication strategies focused on children but not on
women?

» The Immigration and Refugee Protection Act**> has been found to have a male
bias, favouring — in the economic immigrant class — those with high skills
and/or investment income. What system is there for monitoring the situ-
ation of immigrant and migrant women?

» What rationale does Canada provide for the unequal treatment and lack
of adequate social protections provided to women who enter the country
as domestic workers under the Live-In Caregiver Program?

« What provisions are there to deal with women who are victims of traffick-
ing? What is the legal position of a woman who is a victim of trafficking?

« How many women have been admitted as refugees based on a finding of
gender-based persecution? What facilities and programs are made avail-
able to these women?

« Will Canada, at the time of its next report, provide an evaluation of fed-
eral and provincial programs designed to address the inequalities of
Aboriginal women, including high rates of poverty and incarceration,
lower educational attainment, poorer health, and unequal status at law?

Florence Ievers, the head of the Canadian delegation, indicated in her re-
sponding remarks that no gender analysis of the 1995 Budget Implementation
Act was done and that this did “mark a regression in the condition of women.”
Tevers also indicated, at the conclusion of the review session, that Canada
“would endeavour to meet the recommendations of the Committee.”3?

Concluding Comments

The CEDAW issued its concluding comments at the end of February 2003.
It praised Canada for some initiatives, taking special note of Canada’s lead-
ership internationally on women’s human rights, Québec’s childcare pro-
gram, the creation of domestic violence courts in some jurisdictions, and
the creation of the Institute of Gender and Health. However, the CEDAW,
in diplomatic language, expressed a high level of concern about Canada’s
failures to eliminate discrimination against women. The CEDAW made
twenty-three recommendations to Canada. In summary, they are:

« Find innovative ways to strengthen federal-provincial-territorial mecha-
nisms in order to ensure that coherent and consistent measures are in
place to implement the Convention on Discrimination against Women.

« Reconsider those changes in the fiscal arrangements between the federal
government and the provinces and territories so that national stand-
ards of a sufficient level are re-established and women will no longer be
negatively affected in a disproportionate way in different parts of the
state party’s territory.
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» Make gender-based impact analysis mandatory.

« Make funds available for constitutional equality test cases in all jurisdictions.

» Ensure that sufficient legal aid is available to women for civil and family
law matters.

« Assess the gender impact of anti-poverty measures and increase efforts to
combat poverty among women in general and among vulnerable groups
of women in particular.

« Accelerate efforts to eliminate discrimination against Aboriginal women.

» Eliminate legislated discrimination against Aboriginal women.

« Sensitize Aboriginal communities about women’s human rights.

« Ensure that Aboriginal women receive sufficient funding to participate in
governance and legislative processes.

« Eliminate the provisions in the Immigration and Refugee Protection Act that
still discriminate against immigrant women.

« Reconsider the live-in requirement of the Live-In Caregiver Program and
ensure that live-in caregivers have adequate social security protection and
quicker access to permanent residency.

« Assist victims of trafficking through counselling and reintegration.

« Step up efforts to combat violence against women and girls and increase
funding for women’s crisis centres and shelters.

« Take additional measures to increase the representation of women in pol-
itical and public life.

 Introduce employment-related measures that will bring more women into
standard employment arrangements with adequate social benefits.

» Accelerate efforts to implement equal pay for work of equal value.

« Expand affordable childcare facilities in all jurisdictions.

« Reconsider the eligibility rules under the Employment Insurance Act** and
consider raising the benefit levels for parental leave.

» Redesign supports for socially assisted housing based on a gender-based
impact analysis.

« Disseminate widely the concluding comments in order to make the people
of Canada, and, particularly, government administrators and politicians,
aware of the future steps required.?

Overall, the treaty compliance review was a credible one. Canada was
given a thorough hearing, NGOs were permitted to participate, and the
CEDAW had access to better information than ever before about the situa-
tion of women in Canada. The concluding comments of the CEDAW are
fair and pertinent. If Canadian governments were to take the CEDAW'’s rec-
ommendations seriously, they could significantly improve women'’s enjoy-
ment of their rights.
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Following up on the CEDAW Review

What is startling, given their engagement in the review process, is that not
one of the federal, provincial, and territorial governments has a procedure
in place for responding substantively to the recommendations of treaty
bodies nor do they have a collaborative procedure. Though the point of
treaty compliance reviews is to evaluate, note deficiencies, and improve
human rights performance where needed, Canadian governments have no
mechanisms in place for doing so.

After the public release of the CEDAW'’s concluding comments in Febru-
ary 2003, FAFIA and the BC CEDAW asked the federal government and the
BC government to deal with the recommendations. On 30 April 2003, FAFIA
wrote to Prime Minister Jean Chrétien and to pertinent members of Cabinet,
asking them to respond in a serious and systematic manner to the CEDAW
recommendations and to work with FAFIA to design and implement two
processes: a process through which federal government practices and poli-
cies could be reviewed and changed in light of the CEDAW'’s recommenda-
tions and a process for ensuring that “coherent and consistent measures in
line with the Convention” are implemented in all Canadian jurisdictions.3¢

The federal government has direct responsibility for any lack of treaty
compliance that falls within its own areas of jurisdiction, including immi-
gration law, criminal law, matters related to Indians and Indian lands, la-
bour law, human rights and pay equity for the federal sector, federally
sentenced prisoners, and employment insurance. However, the CEDAW also
underlined the federal government’s principal responsibility for implement-
ing the Convention on Discrimination against Women and urged it to find
ways to ensure that treaty rights are observed by all levels of government.*”
The CEDAW noted that there appear to be no mechanisms that women can
rely on to ensure that treaty standards will be met consistently in all juris-
dictions in Canada. This absence leads to women in some provinces, as in
the case of British Columbia, being deprived of the enjoyment of their treaty
rights, with no obvious recourse.

In its April 2003 letter, FAFIA requested Prime Minister Jean Chrétien and
the ministers of his Cabinet to do the following:

» Put in place a serious, participatory, and transparent review process to
respond to the recommendations of the CEDAW regarding the practices
and policies of the federal government.

» Design and implement a public process for national oversight to ensure
that women’s treaty rights are complied with in all Canadian jurisdictions.

« Ensure that all review processes attend to the specific and serious con-
cerns of the CEDAW regarding Aboriginal women.

209



210 Shelagh Day

« Encourage the provinces and territories to comply with the terms of the
Convention on Discrimination against Women and to treat the recommen-
dations of the CEDAW with respect and responsiveness.

« Offer training to elected and other officials in the provinces and territor-
ies to ensure that they understand their obligations under the Convention
on Discrimination against Women, and make other supports available to
assist these officials in responding to the circumstances of women in their
own provinces and territories.*®

« Provide financial assistance to non-governmental women'’s groups that
are currently working with provincial, territorial, and federal governments
to address women'’s equality concerns.

These letters elicited pro forma responses only, many of them referring FAFIA
back to the secretary of state for the status of women, who had insufficient
authority to satisfy the requests that were made.** As a result of the breadth
of issues raised, responding substantively to the CEDAW'’s recommenda-
tions required collaboration and action by many members of Cabinet.

Unwilling to accept this preliminary dismissal, in June 2003, FAFIA con-
vened a meeting of some of its member groups and some independent ex-
perts to consult with federal government officials regarding their follow-up
process and to develop a more elaborated proposal for federal government
response to the CEDAW recommendations. Government officials were asked
to provide information on initiatives being taken in their departments. While
most of the officials present indicated interest in consulting with FAFIA on
a follow-up process to the CEDAW review, it was clear that they had no
instructions to develop substantive responses and there was no lead depart-
ment or agency. While Heritage Canada coordinates the production of Cana-
da’s reports to the treaty bodies, its authority stops there. Heritage Canada
distributed the concluding comments to other departments and was con-
vening meetings to discuss changing the format for reporting in response
to the CEDAW's request. Yet by June 2003, there had been no interdepart-
mental meetings to discuss a substantive response. Officials indicated that
they were trying to comply with Canada’s obligations under the Convention
on Discrimination against Women by introducing gender-based analysis to
the work of their departments on a voluntary basis.*

The FAFIA follow-up meeting developed a five-point plan, which was simi-
lar in outline to its April 2003 requests but more specific. In a July 2003
letter to Jean Augustine, then secretary of state for the status of women,
FAFIA wrote: “The federal government has three key roles to play with re-
spect to Canada’s compliance with international treaty obligations: (1) using
its direct authority within federal jurisdiction to ensure that policies and
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programs meet international rights standards; (2) taking political leadership
with the provinces and territories to foster provincial and territorial com-
pliance; and (3) using negotiating authority and the federal spending power
at intergovernmental tables as a means of ensuring that there is Canada-
wide compliance with international human rights commitments to wom-
en’s equality.”*!

FAFIA then outlined the five-point plan: the establishment of a Cabinet-
authorized cross-departmental process leading to an action plan for imple-
menting the 2003 CEDAW recommendations; the use of an analytical
framework that takes into account the diversity of women and the intersec-
tion of sex discrimination with race, disability, age, marital status, ethni-
city, sexual orientation, and socio-economic class; the inclusion of women'’s
NGOs as partners in the development of the action plan; an established
time frame for the process; and adequate funding to support the process
and the implementation of the CEDAW 2003 recommendations.** This pro-
posal was widely distributed by FAFIA to other ministers, other political
parties, FAFIA member organizations, and other NGOs. Secretary of State
Augustine responded positively, indicating her support for the proposal.
However, broader ministerial support was needed.*?

In November 2003, FAFIA held a national symposium for its fifty member
organizations to consider plans for future action. The lack of governmental
response to the CEDAW recommendations and the lack of an obvious exist-
ing governmental forum where governmental responses could be formu-
lated and implemented raised a number of basic questions regarding
institutions and human rights implementation. FAFIA members were con-
cerned about the paucity of opportunities to engage seriously and substan-
tively with politicians about the equality implications of government policies.
At the federal level, parliamentary committees have not demonstrated a
regular and ongoing interest in women'’s issues.** Status of Women Canada,
as noted above, is not a full ministry, and, at the time the CEDAW recom-
mendations were issued, Secretary of State Jean Augustine carried the wom-
en’s portfolio, along with multiculturalism, under the broader umbrella of
Heritage Canada. Existing government machinery was apparently inadequate
to meet the challenge presented by the CEDAW recommendations.

At the intergovernmental level, women noted a similar lack of adequate
machinery. The federal government’s decision to back away from attaching
designations and conditions to the federal dollars transferred to the prov-
inces weakened a central instrument for ensuring some consistency across
the provinces and territories in social programs and services provided and
in the standards for some of these programs. The 1999 Framework to Im-
prove the Social Union for Canadians. An Agreement between the Government of

211



212  Shelagh Day

Canada and the Governments of the Provinces and Territories, which promised to
be a vehicle to enable democratic participation, has not, in any jurisdiction,
provided more opportunity for women to consult with government about
social programs and services.* Nor has it provided any access for women to
intergovernmental tables where decisions about social programs are being
made.

At the November 2003 symposium, FAFIA chose to focus on: (1) continu-
ing to press for implementation of the five-point plan for responding to the
CEDAW recommendations; (2) seeking a special parliamentary committee
on women’s issues; (3) seeking full ministry status for the status of women;
(4) obtaining conditions attached to the new Canada Social Transfer* that
would ensure that social programs funded under this intergovernmental
agreement are consistent with Canada’s international human rights obliga-
tions; and (5) seeking other entries to intergovernmental negotiations re-
garding social programs.

After the June 2004 election, Liza Frulla was appointed minister of Can-
adian heritage and the minister responsible for the status of women. The
fact that a woman has a seat at the Cabinet table may raise the profile of
women’s issues. But there is still no full Ministry for the Status of Women,
no deputy minister, and few resources. Also in the fall of 2004, for the first
time and as a result of women'’s lobbying, a Parliamentary Committee on
the Status of Women was established. This committee has produced a number
of reports but it has not yet studied the matter of the gap between Canada’s
treaty obligations to women and its implementation of them.*

As a result of its concern about the responsibilities of all levels of govern-
ment for treaty compliance, FAFIA asked to meet with federal, provincial,
and territorial ministers responsible for the status of women at their annual
meeting to allow FAFIA to brief them about its proposal for a follow-up to
the CEDAW review. This request was denied in 2003 and again in 2004. In
September 2005, FAFIA representatives met with Liza Frulla and other min-
isters and officials prior to the ministers’ meeting in Regina. The federal,
provincial, and territorial ministers responsible for the status of women made
it clear that they have no organized means of addressing treaty compliance
or any coordinated plans for implementing the CEDAW recommendations.
FAFIA representatives invited the ministers to develop a joint plan of action
with them so that governments and women'’s NGOs could go to the CEDAW
at the time of Canada’s next review, in 2007, with an agreed-upon strategy
for moving forward.

Following up in British Columbia
Women in British Columbia seeking implementation by their provincial
government of the CEDAW recommendations encountered not only the
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same institutional vacuum and political unwillingness to respond that FAFIA
experienced at the federal level but also more direct hostility. The CEDAW
singled out the province of British Columbia for criticism. It stated that it
was concerned about the “disproportionately negative impact on women
and girls of a number of recent changes in British Columbia, including the
cuts in funds for legal aid and welfare assistance; narrowed eligibility rules
for welfare; the incorporation of the Ministry of Women'’s Equality under
the Ministry of Community, Aboriginal and Women's Services; the aboli-
tion of the independent Human Rights Commission; the closing of a number
of courthouses; the cut in support programs for victims of domestic violence
and the proposed changes regarding the prosecution of domestic violence.”®
The CEDAW recommended that the BC government review its policies,
“analyze the negative impact of its recent legal and other measures on women
and girls, and amend them as necessary.”+

Early in April 2003, the BC CEDAW Group wrote to the premier, the at-
torney general, and every member of the Legislative Assembly, drawing their
attention to the CEDAW concluding comments and asking that the recom-
mended review be put in place. The BC CEDAW Group also asked for meet-
ings with the premier and pertinent ministers to discuss how these
recommendations could be addressed. Premier Gordon Campbell responded
by reassuring women that his government “remains committed to ensuring
that government programs address issues relating to women’s economic
and social equity, and that women are safe in their communities.”*° Nota-
bly, his letter made no mention of the treaty body, its recommendations, or
the recommendation of a review. He advised the BC CEDAW Group that he
was too busy to meet with them and referred them to Lynn Stephens, the
minister of state for women'’s equality.

In the media, however, Lynn Stephens had already called the CEDAW’s
concerns about the BC government’s treatment of women “completely un-
founded.”*' She had also called the BC CEDAW Group “politically moti-
vated” and said that the group had made its report to the United Nations in
“an attempt to bring disrepute to B.C.”%? Stephens, however, had little cred-
ibility in her portfolio when she made these statements. One year earlier, in
February 2002, she had given an interview to a local newspaper in which she
expressed the view that women were poorer than men because they made
bad choices: “Women already have equality, they just have to make choices
- such as deciding to make more money.”® In the same interview, she de-
fended the abolition of the Ministry of Women'’s Equality and the absorp-
tion of women's issues into the Ministry of Community, Aboriginal and
Women's Services on the grounds that her NDP predecessor had called the
Ministry of Women'’s Equality a “sunset” ministry that would fade out in
time. According to Stephens, “it’s getting closer to the sunset.” She defended

213



214 Shelagh Day

tax cuts that benefited wealthier residents of the province and service cuts
that hit people with lower incomes harder, saying the “rich get richer and
the poor get poorer ... That’s the world we live in, the world we’ve always
lived in.” Similarly, Ms. Stephens defended cuts to childcare services, the
withdrawal of funding from all BC women’s centres, and the abolition of
some victim assistance services. By the time the CEDAW issued its recom-
mendations and the premier referred the BC CEDAW Group to Stephens,
there were widespread calls for her resignation.*

The BC CEDAW Group was received more civilly by Attorney General
Geoff Plant, who was the only cabinet minister who agreed to meet and
discuss the recommended review. The BC CEDAW Group appealed to Plant
as the chief law enforcement officer of the province, stressing his authority
and responsibility to ensure that the acts and policies of the government
were consistent with legal obligations, including those under international
human rights treaties. In a June 2003 meeting, Plant said that he consid-
ered women'’s equality to be an important matter and indicated that the
call for a review of his government’s policies and cuts was worth serious
consideration. The attorney general said that he would consult with his
colleagues and get back to the BC CEDAW Group with an answer.>

In November 2003, however, the attorney general declined to proceed
with a review. He wrote: “[T]he government has been attentive to the needs
and concerns of women and children in adopting and reforming its poli-
cies, and I do not believe there is a need to conduct an additional review at
this time. I agree with my colleague, the Minister of State for Women's Equal-
ity, the Honourable Lynn Stephens, that our Government is advancing
women'’s equality in British Columbia. We will continue to ensure that our
program and policy reform is informed by a consideration of potential im-
pacts on all parts of society, including gender analysis.”*¢ The BC govern-
ment thus refused to take up the recommendations of the CEDAW or to
take any other steps to address the CEDAW'’s concerns. The federal govern-
ment has not expressly refused, but it has simply taken no action. So far, it
has done nothing to respond to the CEDAW recommendations or to en-
gage with Canadian women about the serious matter of Canada’s compli-
ance with treaty rights.

Needed: New Domestic Mechanisms

For Canadian women'’s organizations, engaging in the CEDAW review pro-
cess has been valuable in several ways. First, the reports to the CEDAW were
prepared with the collaboration of many women'’s groups and individual
women through a large participatory process, and the NGO reports provide
a complex and detailed picture of women'’s lives in Canada in 2002.%” Par-
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ticipating in the process has made many more Canadian women familiar
with Canada’s international treaty obligations and has reinforced the con-
nections between poverty, social programs, and rights. Second, Canadian
women'’s organizations have taken their rights and their governments ser-
iously. They have embraced the rights underwritten by their governments,
with the expectation that they will be fulfilled. They have formally requested
that their elected representatives deal with the recommendations that
emerged from the compliance review and suggested ways in which this could
be done.

However, the failure by governments to respond raises a central question:
What do Canadian governments really think about the treaties and the treaty
process? From their conduct, it appears that, for Canadian governments,
the most important thing to do with human rights treaties is to ratify them.
By doing so, Canada can hold itself out internationally as a leader, and as a
promoter of human rights standards. Sadly, it does not appear that Canada
has ratified treaties in order to ensure that Canadians enjoy the substance
of the rights.

Canada engages in intergovernmental consultation before ratifying a
treaty, and it only ratifies a treaty when it believes that it is already in sub-
stantial compliance. It thus appears that, once Canada has ratified, govern-
ments believe that the job is done. The compliance reviews must be done to
respect the procedures set out in the treaty, but they do not require any-
thing more than pro forma engagement. In other words, Canadian govern-
ments appear to view ratification as the end rather than the beginning of
an ongoing process that requires constant self-critical assessment and a
constant willingness to assign resources and political capital to making
rights real.

Canada’s failure to implement treaty body recommendations, and the
institutional vacuum into which they fall, was highlighted by the United
Nations Human Rights Committee in the fall of 2005 after its fifth review of
Canada’s compliance with the International Covenant on Civil and Political
Rights.>® The human rights committee criticizes Canada severely for its dis-
criminatory treatment of Aboriginal women and of women federal prison-
ers and notes again Canada’s failure to deal with the discriminatory effects
of cuts to social assistance and social programs on women. Yet its first con-
cern is that Canada is not paying attention to deficiencies already noted by
the treaty body and not correcting them. The Human Rights Committee
recommends that

[the State party should establish procedures, by which oversight of the
implementation of the Covenant is ensured, with a view, in particular, to
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reporting publicly on any deficiencies. Such procedures should operate in a
transparent and accountable manner, and guarantee the full participation
of all levels of government and of civil society, including indigenous
peoples.*®

During the 2006 federal election campaign, FAFIA asked all party leaders
and candidates to sign a pledge stating that if elected, they would “take
concrete and immediate measures, as recommended by the United Nations,
to ensure that Canada fully upholds its commitments to women in Can-
ada.” Every party leader signed on.*® Will this finally turn into action? It is
clear from all of these efforts that Canadian women are looking for willing-
ness on the part of governments to treat the review process as an opportun-
ity for serious deliberation and engagement and for substantive improvement
in women’s enjoyment of their equality rights. Unless Canadian governments
create institutional spaces where this discussion can occur, the treaty rights
will remain paper commitments, beneficial for Canada’s international repu-
tation but not for Canada’s women.
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