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on appeal from the court of appeal for quebec

Constitutional law C Charter of Rights C Equality C Welfare C Regulation
providing for reduced welfare benefits for individuals under 30 not participating in
training or work experience employment programs C Whether Regulation infringed
right to equality C Canadian Charter of Rights and Freedoms, s. 15 C Regulation
respecting social aid, RR.Q. 1981, c. A-16, r. 1, s. 29(a).

Consgtitutional law C Charter of Rights C Fundamental justice C Security of
person C Welfare C Regulation providing for reduced welfare benefits for individuals
under 30 not participating in training or work experience employment programs C
Whether Regulation infringed right to security of person C Canadian Charter of Rights
and Freedoms, s. 7 C Regulation respecting social aid, RR.Q. 1981, c. A-16, r. 1,
s. 29(a).

Civil rights C Economic and social rights C Financial assistance C
Regulation providing for reduced welfare benefits for individuals under 30 not
participating in training or work experience employment programs C Whether
Regulation infringed right to measures of financial assistance C Charter of Human
Rights and Freedoms, RS.Q., c. C-12, s. 45 C Regulation respecting social aid, RR.Q.
1981, c. A-16,r. 1, s. 29(a).

In 1984 the Quebec government created a new social assistance scheme.
Section 29(a) of the Regulation respecting social aid, made under the 1984 Social Aid
Act, set the base amount of welfare payable to persons under the age of 30 at roughly

one third of the base amount payable to those 30 and over. Under the new scheme,
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participation in one of three education or work experience programs allowed people
under 30 to increase their welfare paymentsto either the same as, or within $100 of, the
base amount payable to those 30 and over. In 1989 this scheme was replaced by

legidlation that no longer made this age-based distinction.

The appellant, a welfare recipient, brought a class action challenging the
1984 social assistance scheme on behalf of all welfare recipients under 30 subject to the
differential regime from 1985 to 1989. The appellant argued that the 1984 social
assistance regime violated ss. 7 and 15(1) of the Canadian Charter of Rights and
Freedoms and s. 45 of the Quebec Charter of Human Rights and Freedoms. She
requested that s. 29(a) of the Regulation be declared to have been invalid from 1987
(when it lost the protection of the notwithstanding clause) to 1989, and that the
government of Quebec be ordered to reimburse all affected welfare recipients for the
difference between what they actually received and what they would have received had
they been 30 years of age or over, for atotal of roughly $389 million, plusinterest. The

Superior Court dismissed the class action. The Court of Appeal upheld the decision.

Held (L=Heureux-Dubé, Bastarache, Arbour and LeBel JJ. dissenting): The

appeal should be dismissed. Section 29(a) of the Regulation was constitutional .

Q) Per McLachlin C.J. and Gonthier, lacobucci, Magor and Binnie JJ.:
Section 29(a) of the Regulation did not infringe s. 15 of the Canadian

Charter.
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Per L=Heureux-Dubé, Bastarache, Arbour and LeBel JJ. (dissenting):
Section 29(a) of the Regulationinfringed s. 15 of the Canadian Charter and
the infringement was not justifiable under s. 1 of the Charter.

2 Per McLachlin C.J. and Gonthier, lacobucci, Mg or, Bastarache, Binnieand
LeBel JJ.: Section 29(a) of the Regulation did not infringe s. 7 of the

Canadian Charter.

Per L=Heureux-Dubé and Arbour JJ. (dissenting): Section 29(a) of the
Regulationinfringed s. 7 of the Canadian Charter and the infringement was

not justifiable under s. 1 of the Charter.

3 Per McLachlin C.J. and Gonthier, lacobucci, Major, Binnie and LeBel JJ.:

Section 29(a) of the Regulation did not violate s. 45 of the Quebec Charter.

Per Bastarache and Arbour JJ.: There is no need to determine whether
s. 29(a) of the Regulation violated s. 45 of the Quebec Charter since the

S. 45 right is unenforceable in the circumstances of this case.

Per L=Heureux-Dubé J. (dissenting): Section 29(a) of the Regulation
violated s. 45 of the Quebec Charter.

Per McLachlin C.J. and Gonthier, lacobucci, Magjor and Binnie JJ.: The
differential welfare schemedid not breach s. 15 of the Charter. The appellant hasfailed

to discharge her burden of proof on the third branch of the Law test, as she has not
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demonstrated that the government treated her as less worthy than older welfare
recipients, simply because it conditioned increased payments on her participation in
programs designed specifically to integrate her into the workforce and to promote her

long-term self-sufficiency.

An examination of the four contextual factors set out in Law does not
support afinding of discrimination and denial of human dignity. First, thisisnot acase
where membersof the complainant group suffered from pre-existing disadvantage and
stigmatisation on the basis of their age. Age-based distinctions are a common and
necessary way of ordering our society, and do not automatically evoke a context of
pre-existing disadvantage suggesting discrimination and marginalization. Unlike people
of very advanced age who may be presumed to lack abilities that they in fact possess,

young people do not have asimilar history of being underval ued.

Second, the record in this case does not establish alack of correspondence
between the scheme and the actual circumstances of welfare recipients under 30. The
evidence indicates that the purpose of the challenged distinction, far from being
stereotypical or arbitrary, corresponded to the actual needs and circumstances of
individuals under 30. The deep recession in the early 1980s, tightened eligibility
requirementsfor federal unemployment insurance benefits, and asurgein the number of
young people entering the job market caused an unprecedented increase in the number of
peopl e capable of working who ended up on the welfare rolls. The situation of young
adults was particularly dire. The government=s short-term purpose in adopting the
scheme at issue was to get recipients under 30 into work and training programs that
would make up for the lower base amount they received while teaching them valuable

skills to get permanent jobs. The government=s longer-term purpose was to provide
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young welfare recipientswith precisely the kind of remedial education and skillstraining
they lacked and needed in order to integrate into the workforce and become
self-sufficient. Theregime congtituted an affirmation of young people=s potential rather
than a denial of their dignity. From the perspective of a reasonable person in the
claimant=sposition, thelegislature=s decision to structureits social assistance programs
to give young people the incentive to participate in programs specifically designed to
provide them with training and experience was supported by logic and common sense.
The allegation that there were not enough placesin the programsto meet the needs of all
welfare recipients under 30 who wanted to participate was rejected by thetrial judge as
unsubstantiated by the evidence. Absent demonstrated error, it isnot open to this Court
to revisit thetrial judge=s conclusion. Likewise, we cannot infer disparity between the
purpose and effect of the scheme and the situation of those affected from the merefailure
of government to prove that the assumptions upon which it proceeded were correct.
Provided they are not based on arbitrary and demeaning stereotypes, the legidator is
entitled to proceed on informed general assumptions that correspond, even if not
perfectly, to theactual circumstances of the affected group. These considerationsfigure
in assessing whether a reasonable person in the claimant=s position would experience

the legidation as a harm to her dignity.

Third, the Aameliorative purpose@contextual factor isneutral inthe present
case, sincethe scheme was not designed to improve the condition of another group. Asa
general contextual matter, areasonable person in the appellant=s position would take the
fact that the Regulation was aimed at ameliorating the situation of welfare recipients
under 30 into account in determining whether the scheme treated under-30s as less

worthy of respect and consideration than those 30 and over.
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Finally, the findings of the trial judge and the evidence do not support the
view that the overall impact on the affected individual s undermined their human dignity
and their right to be recognized as fully participating members of society
notwithstanding their membership in the class affected by the distinction. Despite
possible short-term negative impacts on the economic circumstances of some welfare
recipients under 30 as compared to those 30 and over, the regime sought to improve the
situation of people in this group and enhance their dignity and capacity for long-term
self-reliance. Thispointsnot to discrimination but to concernfor the situation of welfare

recipients under 30.

The factual record is insufficient to support the appellant=s claim that the
state deprived her of her s. 7 right to security of the person by providing her with alower
base amount of welfare benefits, in a way that violated the principles of fundamental
justice. The dominant strand of jurisprudenceons. 7 seesits purpose as protecting life,
liberty and security of the person from deprivations that occur as a result of an
individual=s interaction with the justice system and its administration. The
administration of justice can be implicated in a variety of circumstances and does not
refer exclusively to processes operating in the crimina law. The meaning of the
administration of justice and s. 7 should be alowed to develop incrementally, as
heretofore unforeseenissuesarisefor consideration. It isthusprematureto concludethat
s. 7 appliesonly in an adjudicative context. Inthe present case, theissueiswhether s. 7
ought to apply despite thefact that the administration of justiceis plainly not implicated.

Thusfar, the jurisprudence does not suggest that s. 7 places positive obligations on the
state. Rather, s. 7 has been interpreted asrestricting the state=s ability to deprive people

of their right tolife, liberty and security of the person. Such adeprivation does not exist
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here and the circumstances of this case do not warrant anovel application of s. 7 asthe

basis for a positive state obligation to guarantee adequate living standards.

There is no breach of the right to measures of financial assistance and to
social measures provided for by law, susceptible of ensuring an acceptable standard of
living as protected by s. 45 of the Quebec Charter of Human Rights and Freedoms.
Although s. 45 requires the government to provide social assistance measures, it places
the adequacy of the particular measures adopted beyond the reach of judicia review.
The language of s. 45 mandates only that the government be able to point to measures
susceptible of ensuring an acceptable standard of living, without having to defend the

wisdom of its enactments.

Per Bastarache J. (dissenting): Section 29(a) of the Regulation did not
infringes. 7 of the Charter. Thethreat to the appellant=s security of the person was not
related to the administration of justice, nor wasit caused by any state action, nor did the
underinclusive nature of the legislation substantially prevent or inhibit the appellant from
protecting her own security. Theright to security of the person is protected by s. 7 only
insofar as the claimant is deprived of thisright by the state, in amanner contrary to the
principles of fundamental justice. The strong relationship between s. 7 and the role of
the judiciary leads to the conclusion that some relationship to the judicial system or its
administration must be engaged before s. 7 may be applied. Inthiscase, thereisnolink
between the harm to the appellant=s security of the person and thejudicia systemor its
administration. Although therequired link tothejudicial system doesnot meanthat s. 7
is limited to purely criminal or penal matters, it signifies, at the very least, that some
determinative state action, analogous to a judicial or administrative process, must be

shown to exist in order for one to be deprived of a s. 7 right. The threat to the
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appellant=s security was brought upon her by the vagaries of a weak economy, not by
the legislature=s decision not to accord her more financial assistance or to require her to
participate in several programs in order to recelve more assistance. While
underinclusive legislation may, in unique circumstances, substantially impact the
exercise of a constitutional freedom, the exclusion of people under 30 from the full,
unconditional benefit package did not render them substantially incapable of exercising
their right to security of the person without government intervention. The appellant
failed to demonstrate that there existed an inherent difficulty for young people under 30
to protect their right to security of the person without government intervention. Nor has
the existence of ahigher base benefit for recipients 30 and over been shown to reducethe
potential of young peopleto exercisetheir right to security of the person. It hasnot been
demonstrated that the legislation, by excluding young people, reduced their security any

more than it would have aready been given market conditions.

Section 29(a) of the Regulation infringed s. 15 of the Charter. Although
age-based distinctions are often justified due to the fact that at different ages people are
capable of different things, age is included as a prohibited ground of discrimination.
Age, adthough constantly changing, isapersonal characteristic that at any given moment
one can do nothing to alter. Age falls squarely within the concern of the equality
provision that people not be penalized for characteristics they either cannot change or
should not be asked to change. The grounds of discrimination enumerated in s. 15
function as legidative markers of suspect grounds associated with stereotypical or
otherwise, discriminatory decision making. Legislation that drawsadistinction on such
grounds Cincluding age Cis suspect because it often |eads to discrimination and denial

of substantive equality.
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Applying the Law test, the fundamental question that needsto be dealt with
here is whether the distinction created by s. 29(a) is indicative that the government
treated social assistance recipientsunder 30 inaway that isrespectful of their dignity as
members of society. Thisquestion isto be assessed from the perspective of areasonable
person in the claimant=s circumstances having regard to four non-exhaustive contextual
factors. Whileit isnot enough for the appellant ssimply to claim that her dignity hasbeen
violated, a demonstration that there is a rational foundation for her experience of

discrimination will be sufficient to ground the s. 15 claim.

First, with respect to the pre-existing disadvantage factor, we are not dealing
in this case with a general age distinction but rather with one applicable within a
particular social group, welfare recipients. Within this group the record makesit clear
that it was not easier for persons under 30 to get jobs as opposed to their elders. The
distinction was based on the stereotypical view that young welfare recipients suffer no
specia economic disadvantages. Thisview was not grounded in fact and was based on
old assumptions regarding the employability of young people. Although there is no
compelling evidence that younger welfare recipients, as compared to all welfare
recipients, have been traditionally marginalized by reason of their age, a contextual
analysis requires us to recognize that the precarious, vulnerable position of welfare
recipients in general lends weight to the argument that a distinction that affects them

negatively may pose a greater threat to their human dignity.

Second, therewas alack of correspondence between the differential welfare
scheme and the actual needs, capacities and circumstances of welfare recipients under
the age of 30. Based on the unverifiable presumption that people under 30 had better

chances of employment and lesser needs, the program delivered to those people
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two-thirdsless than what the government viewed asthe basic survival amount, drawing
its distinction on a characteristic over which those people had no control. Substantive
equality permits differential treatment only where there is a genuine difference. The
bright line drawn at 30 appearsto have had little, if any, relationship to thereal situation
of younger people. The dietary and housing costs of people under 30 are no different
from those of people 30 and over. The presumption adopted by the government that all
persons under 30 received assistance from their family was unfounded. By relyingona
distinction that had existed decades earlier and that did not take into account the actual
circumstances of welfare recipients under 30, the |l egislation appearsto have shown little
respect for the value of those recipients as individual human beings. It created
substandard living conditions for them on the sole basis of their age. Where persons
experience serious detriment as aresult of adistinction and the evidence showsthat the
presumptions guiding the legislature were factually unsupported, it is not necessary to
demonstrate actual stereotyping, prejudice or other discriminatory intention. Moreover,
apositive intention cannot save theregulation. At this stage of the Law analysis, the
legidlature=sintention is much lessimportant than the real effects of the scheme on the
claimant. Treatment of legidative purpose under s. 15 must not undermine or replace

the analysis that will be undertaken when applying s. 1 of the Charter.

Third, the ameliorative purpose factor is not useful in determining whether
the differential treatment in this appeal was discriminatory. The legislature has
differentiated between the appellant=s group and other welfare recipients based on what
it claimsis an effort to ameliorate the situation of the very group in question. Groups
that are the subject of an inferior differential treatment based on an enumerated or
analogous ground are not treated with dignity just because the government claims that

the detrimental provisions are for their own good.
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Finally, the differential treatment had a severe effect on an extremely
important interest. The effect of the distinction in this case is that the appellant and
otherslike her had their income set at only onethird of what the government deemed to
be the bare minimum for the sustainment of life. The government=sargument that it was
offering skills to allow young persons to enter into the workforce, thereby reinforcing
their dignity and self-worth, neglects the fact that the reason why these young people
were not in the labour force was not exclusively that their skills were too low, or that
they were undereducated, but that there were nojobsto be had. The appellant has shown
that in certain circumstances, and in her circumstancesin particular, there were occasions
when the effect of the differential treatment was such that beneficiaries under 30 could
objectively be said to have experienced government treatment that failed to respect them
asfull persons. Any reading of the evidenceindicatesthat it was highly improbable that
aperson under 30 could at all timesberegistered in aprogram and therefore receive the
full subsistence amount. When between programs, individualslike the appellant were
forced to survive on far less than the recognized minimum necessary for basic
subsistence received by those 30 and over. Even when participating in a program, the
fear of being returned to the reduced level of support dominated the appellant=s life.
Recipients 30 and over did not experience these consequences of the scheme. For the
purposes of s. 15, what made the appel lant=s experience demeaning wasthefact that she
was placed in aposition that the government itself admitsisaprecariousand unliveable
one. The distinction in treatment was made simply on the basis of age, not of need,
opportunity or personal circumstances, and was not respectful of the basic human dignity

of welfare recipients under the age of 30.
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The government has not discharged its burden of proving that the
infringement of s. 15 isareasonable limit that is demonstrably justifiable in afree and
democratic society. Although a certain degree of deference should be accorded in
reviewing social policy legislation of this type, the government does not have carte
blancheto limit rights. Thedistinction created by s. 29(a) of the Regul ation served two
pressing and substantial objectives. (1) to avoid attracting young adults to social
assistance, and (2) to facilitate integration into the workforce by encouraging
participation in the employment programs. Thereisarational connection between the
different treatment of those under 30 and the objective of encouraging their integration
into the workforce. It islogical and reasonable to suppose that young people are at a
different stagein their livesthan those 30 and over, that it ismoreimportant, and perhaps
more fruitful, to encourage them to integrate into the workforce, and that in order to
encourage such behaviour, areduction in basic benefits could be expected towork. Even
according the government ahigh degree of deference, however, the respondent hasfailed
to demonstrate that the provision in question constituted a means of achieving the
legidlative objectivethat was reasonably minimally impairing of the appellant=sequality
rights. Other reasonable alternativesto achieve the objective were available. To begin
with, thelevel of support provided to those under 30 could have beenincreased. Thereis
no evidence to support the government=s contention that such an approach would have
prevented it from achieving the objective of integrating young peopleinto the workforce.

In addition, the 1989 reforms which made the programs universally conditional could
have been implemented earlier. The programs themselves also suffered from several
significant shortcomingsand only 11 percent of social assistance recipients under the age
of 30 wereinfact enrolled in the employment programsthat allowed themto receivethe
base amount allocated to beneficiaries 30 years of age and over. One major branch of

the scheme left participants $100 short of the base benefit. Likewise, waiting periods,
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prioritizations and admissibility criteriasignified that the programswere not designedin
such away as to ensure that there would always be programs available to those who
wanted to participate. In addition to the problems with the design of the programs,
hurdlesin their implementation presented young recipientswith further barriers. Delays
flowing from meetingswith aid workers, eval uation interviews and finding space within
the appropriate program signified that young welfare recipients would most likely spend
some time on the reduced benefit. Finally, even though 85 000 single people under 30
years of agewere on social assistance, the government at first made only 30 000 program
places available. While the government did not have to prove that it had 85 000 empty
chairswaiting in classrooms and el sewhere, the very fact that it was expecting such low
levelsof participation bringsinto question the degreeto which thedistinctionins. 29(a)
of the Regulation was geared towards improving the situation of those under 30, as

opposed to simply saving money.

Thedifferential treatment had severe deleterious effects on the equality and
self-worth of the appellant and those in her group which outweighed the salutary effects
of the scheme in achieving the stated government objective. The government failed to
demonstrate that the reduction in benefits contributed or would reasonably be expected
to contribute to the integration of young social assistance beneficiaries into the
workplace. When the potential deleterious effects of thelegislation are so apparent, itis

not asking too much of the government to craft its legislation more carefully.

The appropriate remedy in this case isto declare s. 29(a) of the Regulation
invalid under s. 52(1) of the Constitution Act, 1982. Had the legidation still been in
force, suspension of the declaration of invalidity for a period of 18 monthsto alow the

legislature to implement changes to the legislation would have been appropriate. The

2002 SCC 84 (CanLll)



-15-

appellant=s request for an order for damages pursuant to s. 24(1) of the Charter should
be dismissed. Where a provision is struck down under s. 52, a retroactive s. 24(1)
remedy will not generally be available. Moreover, thefacts of thiscasedo not allow for
such aresult. First, as. 24(1) remedy ismoredifficult in this case becauseit involvesa
classaction. It would beimpossible for this Court to determine the precise amount that
was owed to each individual in the class. Second, the significant costs that would be
incurred by the government wereit required to pay damages must be considered. While
aconsideration of expenses might not be relevant to the substantive Charter analysis, it
is relevant to the determination of the remedy. Requiring the government to pay out
nearly half abillion dollars would have asignificant impact on the government=sfiscal

situation, and potentially on the general economy of the province.

Although on its face, s. 45 of the Quebec Charter of Human Rights and
Freedoms creates some form of positive right to a minimal standard of living, in this
case, that right is unenforceable. The supremacy provision in s. 52 of the Quebec
Charter clearly indicates that the courts have no power to declare any portion of alaw
invalid due to aconflict with s. 45. Moreover, the appellant is not entitled to damages
pursuant to s. 49 of the Quebec Charter. Inorder to substantiateas. 49 claim against the
government for having drafted legislation that violates aright guaranteed by the Quebec
Charter, one would have to demonstrate that the legislature has breached a particular
standard of care in drafting the legislation. It is unlikely that the government could,

under s. 49, be held responsible for having simply drafted faulty legislation.

Per LeBdl J. (dissenting): Section 29(a) of the Regulation, when taken in
isolation or considered in light of all employability programs, discriminated against

young adults. Thedistinction based on agedid not reflect either the needs or the abilities
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of social aid recipients under 30 years of age. The ordinary needs of young people are
not so different from the needs of their eldersasto justify such apronounced discrepancy
between the two groups' benefits. Because the distinction made by the social aid scheme
wasjustified by the fact that young people are ableto survive aperiod of economiccrisis
better, thisdistinction perpetuated astereotypical view of young people'ssituation onthe
labour market. By trying to combat the pull of social assistance, for the Agood@of the
young people themselves who depended on it, the distinction perpetuated another
stereotypical view, that a majority of young social assistance recipients choose to
freeload off society permanently. Young socia assistance recipients in the 1980s
certainly did not latch onto social assistance out of laziness; they were stuck receiving
welfare because there were no jobs available. Even if the government could validly
encourage young peopleto work, the approach adopted discriminated between social aid
recipients under 30 years of age and those 30 years of age and over, for no valid reason.
The defectsin the scheme, together with the preconceived ideasthat underpinnedit, lead
to the conclusion that s. 29(a) of the Regulation infringed the equality right guaranteed
by s. 15 of the Charter. For the reasons given by Bastarache J., s.29(a) of the

Regulation is not saved by s. 1 of the Charter.

Although the appellant failed to establish aviolation of s. 7 of the Charter in
this case, for the reasons stated by the majority, it isnot appropriate, at thispoint, to rule
out the possibility that s. 7 might be invoked in circumstances unrelated to the justice

system.

Section 45 of the Quebec Charter does not confer an independent right to an
acceptable standard of living. That section protects only a right of access to social

measuresfor anyonein need. Although theincorporation of social and economic rights
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into the Quebec Charter gives them a new dimension, it does not make them legally
binding. A mgority of the provisionsin the chapter on AEconomic and Social Rights@
contain areservation indicating that the exercise of therightsthey protect dependsonthe
enactment of legislation. Inthe case of s. 45, the fact that anyone in need is entitled not
to measures to ensure him or her an acceptable standard of living, but to measures
susceptible of ensuring himor her that standard of living, suggeststhat thelegisaturedid
not intend to give the courts the power to review the adequacy of the measures adopted,
or to usurp the role of the legidlature in that regard. The expression Aprovided for by
law@ when interpreted in light of the other provisions of the chapter on economic and
socia rights, confirmsthat theright in s. 45 is protected only to the extent provided for
by law. Section 45 isnot, however, without any obligational content. Because s. 10 of
the Quebec Charter does not create an independent right to equality, the right of access
to measures of financial assistance and social measureswithout discrimination would not

be guaranteed by the Quebec Charter were it not for s. 45.

Per Arbour J. (dissenting): Section 29(a) of the Regulationinfringed s. 7 of
the Charter by depriving thoseto whom it applied of their right to security of the person.
Section 7 imposes a positive obligation on the state to offer basic protection for thelife,

liberty and security of its citizens.

Thebarriersthat aretraditionally said to preclude apositive claim against the
stateunder s. 7 are unconvincing. Thefact that aright may have someeconomicvalueis
an insufficient reason to exclude it from the ambit of s. 7. Economic rights that are
fundamental to human life or survival are not of the sameilk as corporate-commercial

economic rights. The right to a minimum level of social assistance is intimately
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intertwined with considerations related to one=s basic health and, at the limit, even
one=ssurvival. Theserightscan bereadily accommodated under thes. 7 rightsto Alife,
liberty and security of the person@without the need to constitutionalize Aproperty @
rights or interests. Nor should the interest claimed in this case be ruled out because it
fails to exhibit the characteristics of a Alegal right@ The reliance on the subheading
AL egal Rights@as away of delimiting the scope of s. 7 protection has been supplanted
by apurposive and contextual approach to theinterpretation of constitutionally protected
rights. New kinds of interests, quite apart from those engaged by one=s dealings with
thejustice system and its administration, have been asserted and found to be deserving of
S. 7 protection. To continueto insist upon therestrictive significance of the placement of
s. 7 within the ALegal Rights@portion of the Charter would be to freeze constitutional
interpretation in a manner inconsistent with the vision of the Constitution as a Aliving
tree@ Furthermore, inorder to ground as. 7 claim, itisnot necessary that there be some
affirmative state action interfering with life, liberty or security of the person. In certain
cases, S. 7 canimpose on the state aduty to act whereit hasnot done so. A requirement
of positive state interference is not implicit in the use of the phrase Aprinciples of
fundamental justice@or the concept of Adeprivation@ins. 7. The concept of deprivation
issufficiently broad to embrace withholdings that have the effect of erecting barriersin
the way of the attainment of some object. The context inwhich s. 7 isfound within the
Charter favoursaconclusion that it can impose on the state a positive duty to act. Since
illustrations of the Aprinciples of fundamental justice@found in ss. 8 to 14 of the Charter
entrench positive rights, it is to be expected that s. 7 rights also contain a positive
dimension. Recent case law implies that mere state inaction will on occasion be
sufficient to engage s. 7=s protection. Finally, the concern that positive claims against
the state are not justiciable does not present a barrier in the present case. While it may

be true that courts are ill-equipped to decide policy matters concerning resource
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alocation, this does not support the conclusion that justiciability is a threshold issue
barring the consideration of the substantive claim in this case. This case raises the
different question of whether the state is under a positive obligation to provide basic
means of subsistence to those who cannot providefor themselves. Therole of the courts
asinterpreters of the Charter and guardians of itsfundamental freedomsrequiresthemto
adjudicate such rights-based claims. These claims can be dealt with here without
addressing the question of how much expenditure by the state is necessary in order to

secure the right claimed, a question which may not be justiciable.

A textual, purposive or contextual approach to the interpretation of s. 7
mandates the conclusion that the s. 7 rights of life, liberty and security of the person
include apositivedimension. The grammatical structure of s. 7 seemsto indicatethat it
protects two rights: aright, set out in the section=s first clause, to Alife, liberty and
security of the person@ and aright, set out in the second clause, not to be deprived of
life, liberty or security of the person except in accordance with the principles of
fundamental justice. Asapurely textual matter, the fact that the first clause involves
some greater protection than that accorded by the second clause seems beyond
reasonable objection. There are at least two reasonable interpretations as to what this
additional protection might consist of: thefirst clause may beinterpreted as providing for
a completely independent and self-standing right, which can be violated even absent a
breach of fundamental justice, but requiring a s. 1 justification in the event of such
violation; another possible interpretation focuses on the absence of the term
Adeprivation@in the first clause and suggests that it is at most in connection with the
right afforded in the second clause, if at al, that there must be positive state action to

ground a violation. Either interpretation demands recognition of the sort of interest
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claimed by the appellant in thiscase and it isnot necessary to decide which oneisto be

preferred.

A purposive interpretation of s. 7 as a whole requires that all the rights
embodied in it be given meaning. Reducing s. 7 only to the second clause leaves no
useful meaning to theright to life. Such an interpretation of s. 7 threatens not only the
coherence, but al so the purpose of the Charter asawhole. Inorder to avoid thisresult, it
must be recognized that the state can potentially infringe the right to life, liberty and
security of the person in waysthat go beyond violating the right contained in the second
clauseof s. 7. Section 7 must be interpreted as protecting something more than merely
negativerights, otherwisethes. 7 right to lifewill be reduced to the function of guarding
against capital punishment C a possibly redundant function in light of s. 12 of the
Charter C with al of the intolerable conceptual difficulties attendant upon such an

interpretation.

With respect to the contextual analysis, positiverightsare an inherent part of
the Charter=s structure. The Charter compels the state to act positively to ensure the
protection of a significant number of rights. Moreover, justification under s. 1 which
invokesthe valuesthat underpin the Charter asthe only suitable basisfor limiting those
rights, confirmsthat Charter rights contain a positive dimension. Constitutional rights
arenot simply ashield against state interference. They place apositive obligation onthe
state to arbitrate competing demands arising from the liberty and rights of others. Thus
if one=sright to life, liberty and security of the person can be limited under s. 1 by the
need to protect thelife, liberty or security of others, it can only be becausetheright isnot

merely a negative right but a positive one, calling for the state not only to abstain from

2002 SCC 84 (CanLll)



-21-

interfering with life, liberty and security of the person but also to actively secure that

right in the face of competing demands.

The interest claimed in this case falls within the range of entitlements that
the state isunder apositive obligation to provide under s. 7. Underinclusive legislation
resultsin aviolation of the Charter outside the context of s. 15 where: (1) theclaimis
grounded in afundamental Charter right or freedom rather than in accessto aparticular
statutory regime; (2) a proper evidentiary foundation demonstrates that exclusion from
the regime constitutes a substantial interference with the exercise and fulfilment of a
protected right; and (3) it is determined that the state can truly be held responsiblefor the
inability to exercisetheright or freedomin question. Here, exclusion from the statutory
regime effectively excludesthe claimantsfrom any real possibility of having their basic
needsmet. Itisnot exclusion from the particular statutory regimethat isat stake but the
claimants= fundamental rights to security of the person and life itself, which exist
independently of any statutory enactment. The evidence demonstratesthat the physical
and psychological security of young adults was severely compromised during the period
at issue and that the legislated exclusion of young adults from the full benefits of the
social assistance regime substantially interfered with their fundamental right to security
of the person and perhaps even their right to life. Freedom from state interference with
bodily or psychological integrity is of little consolation to those who are faced with a
daily struggle to meet their most basic bodily and psychological needs. In such cases,
one can reasonably conclude that positive state action is what is required in order to
breathe purpose and meaning into their s. 7 guaranteed rights. The state can properly be
held accountable for the claimants= inability to exercisetheir s. 7 rights. Theissue here

is simply whether the state is under an obligation of performance to alleviate the
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claimants= condition. The claimants need not establish that the state can be held
causally responsible for the socio-economic environment in which their s. 7 rightswere
threatened, nor do they need to establish that the government=sinaction worsened their
plight. Thelegisationisdirected at providing supplemental aid to thosewho fall below
a subsistence level C an interest which s. 7 was meant to protect. Legidative
intervention aimed at providing for essential needstouching on the personal security and
survival of indigent members of society is sufficient to satisfy whatever Aminimum state
action@requirement might be necessary to engage s. 32 of the Charter. By enacting the
Social Aid Act, the Quebec government triggered a state obligation to ensure that any
differential treatment or underinclusion in the provision of these essential needs did not
run afoul of the fundamental rights guaranteed by the Charter, and in particular by s. 7.
It failed to dischargethis obligation. Asthe protection of positive rights isgrounded in
thefirst clause of s. 7, which providesafree-standing right tolife, liberty and security of
the person, and as the violation here consists of inaction and does not bring the justice
system into motion, it is not necessary to determine whether the violation of the

appellant=s s. 7 rights was in accordance with the principles of fundamental justice.

The violation of the claimants= right to life, liberty and security of the
person cannot be saved by s. 1 of the Charter. Although preventing the attraction of
young adults to social assistance and facilitating their integration into the workforce
might satisfy the Apressing and substantial objective@requirement of the Oakestest, itis
difficult to accept that denial of the basic means of subsistenceisrationally connected to
promoting the long-term liberty and inherent dignity of young adults. Moreover, thereis
agreement with Bastarache J.=sfinding that those meanswere not minimally impairing

in a number of ways.

2002 SCC 84 (CanLll)



-23-

Section 29(a) of the Regulation infringed s. 15(1) of the Charter. On thes.
15issue, thereisgeneral agreement with Bastarache J.=sanalysisand conclusions. The
infringement could not be saved by s. 1 for substantially the same reasons discussed in

relation to the s. 7 violation.

Thereisalso agreement with Bastarache J. that s. 45 of the Quebec Charter
establishesapositiveright to aminimal standard of living but that, in the circumstances

of this case, this right cannot be enforced under s. 52 or s. 49.

Finaly, there is agreement with Bastarache J. asto the appropriate remedy.

Per L=Heureux-Dubé J. (dissenting): Thereis agreement with Bastarache
and LeBel JJ. that s. 29(a) of the Regulation violated s. 15 of the Charter. Presumptively
excluding groupsthat clearly fall within an enumerated category froms. 15=sprotection
does not servethe purposes of the equality guarantee. The enumerated ground of ageisa
permanent marker of suspect distinction. Any attempt to exclude youth from s. 15
protection misplaces the focus of a s. 15 inquiry, which is properly on the effects of
discrimination and not on the categorizing of grounds. Furthermore, the perspective of
the legislature should not be incorporated in a s. 15 analysis. An intention to
discriminateisnot necessary for afinding of discrimination. Conversely, thefact that a
legislature intendsto assist the group or individual adversely affected by the distinction

does not preclude afinding of discrimination.

Section 29(a) clearly drawsadistinction on an enumerated ground. Theonly
issue is whether s. 29(a) denies human dignity in purpose or effect. Harm to dignity

results from infringements of individual interestsincluding physical and psychological
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integrity. Such infringements undermine self-respect and self-worth and communicate
totheindividual that he or sheisnot afull member of Canadian society. Stereotypesare
not needed to find adistinction discriminatory. Here, the contextual factorslistedin Law
support a finding of discrimination. In particular, the severe harm suffered by the
clamant to a fundamental interest, as a result of a legislative distinction drawn on an
enumerated or analogous ground, was sufficient for a court to conclude that the
distinction was discriminatory. Because she was under 30, the claimant was exposed to
therisk of severe poverty. Shelived at times below the government=s own standard of
bare subsistence. Her psychological and physical integrity were breached. A reasonable
person in the claimant=s position, apprised of all the circumstances, would have
perceived that her right to dignity had been infringed as a sole consequence of being
under 30 years of age, acondition over which she had no control, and that she had been
excluded from full participation in Canadian society. With respect to the other
contextual factors, alegidlative scheme which causesindividualsto suffer severethreats
totheir physical and psychological integrity asaresult of apersonal characteristic which
cannot be changed prima facie does not adequately take into account the needs, capacity
or circumstances of the individual or group in question. An ameliorative purpose, as a
contextual factor, must be for the benefit of a group less advantaged than the one
targeted by the distinction. There is no such group in the present case. Finally, since
unemployment was far higher among young adults as compared to the general active
population, and an unprecedented number of young peoplewere entering the job market
at a time when federal social assistance programs were faltering, it is difficult to
conclude that they did not suffer from a pre-existing disadvantage. Disadvantage need
not be shared by all members of agroup for thereto be afinding of discrimination, if, as

inthis case, it can be shown that only members of that group suffered the disadvantage.
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Thebreach of s. 15 wasnot justified. On thispoint, thereis agreement with Bastarache

J=ss. lanalysis.

For thereasons given by Arbour J., s. 29(a) of the Regulation violated s. 7 of
the Charter. Although governments should in general make policy implementation
choices, other actors may aid in determining whether social programs are necessary. A
claimant should be able to establish with adequate evidence what would constitute a
minimum level of assistance. For the reasons given by the dissenting judgein the Court
of Appeal and substantially for the reasons expressed by Arbour J., thes. 7 violation was

not justified.

For the reasons given by the dissenting judgein the Court of Appeal, s. 29(a)
of the Regulation infringes s. 45 of the Quebec Charter.
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JJ. was delivered by

THE CHIEF JUSTICE C

|. Introduction

1 Louise Gosselinwasbornin 1959. Shehasled adifficult life, complicated
by a struggle with psychological problems and drug and alcohol addictions. From time
to time she has tried to work, attempting jobs such as cook, waitress, salesperson, and
nurse=sassistant, among many. But work would wear her down or cause her stress, and

she would quit. For most of her adult life, Ms. Gosselin has received socia assistance.

2 In 1984, the Quebec government altered itsexisting social assistance scheme
in an effort to encourage young people to get job training and join the labour force.
Under the scheme, which has since been repealed, the base amount payable to welfare
recipients under 30 was lower than the base amount payabl e to those 30 and over. The
new feature wasthat, to receive an amount comparableto that received by older people,

recipientsunder 30 had to participate in adesignated work activity or education program.
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3 Ms. Gosselin contends that the lower base amount payable to people under
30 violates: (1) s. 15(1) of the Canadian Charter of Rights and Freedoms (ACanadian
Charter @, which guarantees equal treatment without discrimination based on grounds
including age; (2) s. 7 of the Canadian Charter, which prevents the government from
depriving individuals of liberty and security except in accordance with the principles of
fundamental justice; and (3) s. 45 of the Quebec Charter of Human Rights and
Freedoms, R.S.Q., ¢. C-12 (AQuebec Charter@. She further argues that neither of the

alleged Canadian Charter violations can be demonstrably justified under s. 1.

4 Onthisbasis, Ms. Gosselin asksthis Court to order the Quebec government
to pay the difference between the lower and the higher base amounts to all the people
who: (1) lived in Quebec and were between the ages of 18 and 30 at any time from 1985
t0 1989; (2) received the lower base amount payable to those under 30; and (3) did not
participate in the government programs, for whatever reason. On her submissions, this
would mean ordering the government to pay almost $389 million in benefits plus the
interest accrued since 1985. Ms. Gosselin claimsthisremedy on behalf of over 75 000

unnamed class members, none of whom came forward in support of her claim.

5 In my view, the evidencefailsto support Ms. Gosselin=sclaim on any of the

asserted grounds. Accordingly, | would dismiss the appeal.

[I. Facts and Decisions

6 In 1984, in the face of alarming and growing unemployment among young
adults, the Quebec legislature made substantial amendments to the Social Aid Act,

R.S.Q., c. A-16, creating a new scheme C the scheme at issue in this litigation.
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Section 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16, r. 1, made
under the Act continued to cap the base amount of welfare payable to those under 30 at
roughly onethird of the base amount payable to those 30 and over. However, the 1984
scheme for the first time made it possible for people under 30 to increase their welfare
payments, over and above the basic entitlement, to the same (or nearly the same) level as

those in the 30-and-over group.

7 The new scheme was based on the philosophy that the most effectiveway to
encourage and enabl e young peopleto join the workforce wasto makeincreased benefits
conditional on participation in one of three programs: On-the-job Training, Community
Work, or Remedial Education. Participating in either On-the-job Training or
Community Work boosted the welfare payment to a person under 30 up to the base
amount for those 30 and over; participating in Remedial Education brought an under-30
within $100 of the 30-and-over base amount. The 30-and-over base amount still
represented only 55 percent of the poverty level for a single person. For example, in
1987, non-participating under-30s were entitled to $170 per month, compared to $466
per month for welfare recipients 30 and over. According to Statistics Canada, the
poverty level for asingle person living in alarge metropolitan areawas $914 per month
in 1987. Long-term dependence on welfare was neither socially desirable nor,
realistically speaking, economically feasible. The Quebec scheme was designed to
encourage under-30sto get training or basic education, helping them to find permanent
employment and avoid developing a habit of relying on social assistance during these

formative years.

8 The government initially made available 30 000 placesin the threetraining

programs. The record indicates that the percentage of eligible under-30s who actually
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participated in the programs averaged around one-third, but it does not explain this
participation rate. Although Ms. Gosselin filed a class action on behalf of over 75 000
individuals, she provided no direct evidence of any other young person=s experience
with the government programs. She alone provided first-hand evidence and testimony as
aclassmember in thiscase, and sheinfact participated in each of the Community Work,
Remedial Education and On-the-job Training Programs at varioustimes. She ended up
dropping out of virtually every program she started, apparently because of her own
personal problems and personality traits. The testimony from one social worker,
particularly as his clinic was attached to a psychiatric hospital and therefore received a
disproportionate number of welfare recipients who also had serious psychological
problems, does not give us a better or more accurate picture of the situation of the other
class members, or of the relationship between Ms. Gosselin=s personal difficultiesand

the structure of the welfare program.

9 Ms. Gosselin challenged the 1984 social assistance scheme on behalf of all
welfare recipients under 30 subject to the differential regime from 1985 to 1989 (when,
for reasons unrelated to thislitigation, it was replaced by legislation that does not make
age-based distinctions). Asindicated above, she argued that Quebec=s socia assistance
scheme violates s. 7 and s. 15(1) of the Canadian Charter, and s. 45 of the Quebec
Charter. She asks the Court to declare s. 29(a) of the Regulation C which provided a
lesser base welfare entitlement to people under 30 C to have been invalid from 1987
(when it lost the protection of the notwithstanding clause) to 1989, and to order the
government of Quebec to reimburse all affected welfare recipients for the difference
between what they actually received and what they would have received had they been

30 years of age or over, for atotal of roughly $389 million, plus interest.
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10 The trial judge, Reeves J., held that the claim was not supported by the
evidence and that the distinction made by Quebec=s social assistance regime was not
discriminatory under s. 15(1) of the Canadian Charter because it was based on genuine
considerations that corresponded to relevant characteristics of the under-30 age group,
including theimportance of providing under-30swith incentivesto get training and work
experience in the face of widespread youth unemployment: [1992] R.J.Q. 1647. He
dismissed Ms. Gosselin=s s. 7 claim, holding that s. 7=s protection of security of the
person does not extend to economic security and does not create a constitutional right to
be free from poverty. He also rejected the claim under s. 45 of the Quebec Charter on
the ground that s. 45 does not create an entitlement to a particular level of state

assistance.

11 All three judges of the Quebec Court of Appeal agreed that s. 7 of the
Canadian Charter was not engaged in thiscase: [1999] R.J.Q. 1033. Mailhot J.A. found
this case indistinguishable from Law v. Canada (Minister of Employment and
Immigration), [1999] 1 S.C.R. 497, and dismissed the s. 15(1) claim accordingly.
Baudouin J.A. found that Quebec=s social assistance scheme breached s. 15(1), but he
found the breach justified in a free and democratic society under s. 1 of the Canadian
Charter. Robert J.A. would have found that the social assistance scheme breached s.
15(1) of the Canadian Charter and was not saved by s. 1, but he would have dismissed
the claim for damages as inappropriate. On s. 45 of the Quebec Charter, only Robert

J.A. found abreach, for which he held damages unavailable.

1. Issues
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12 This case raises the important question of how to determine when the
differential provision of government benefits crosses the line that divides appropriate
tailoring inlight of different groups= circumstances, and discrimination. Towhat extent
doesthe Canadian Charter restrict agovernment=sdiscretionto extend different kinds
of help, and different levels of financial assistance, to different groups of welfare
recipients? How much evidence is required to compel a government to retroactively
reimburse tens of thousands of people for aleged shortfallsin their welfare payments,
arising from aconditional benefits scheme? Theseissues haveimplicationsfor therange
of optionsavailableto governmentsthroughout Canadain tailoring welfare programsto

addressthe particular needs and circumstances of individual srequiring social assistance.

13 The specific legal issues are found in the stated constitutional questions:

1. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-
16, r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringe s.
15(1) of the Canadian Charter of Rights and Freedoms on the ground
that it established adiscriminatory distinction based on age with respect
to individuals, capable of working, aged 18 to 30 years?

2. If so, istheinfringement justified in afree and democratic society under
s. 1 of the Canadian Charter of Rights and Freedoms?

3. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-
16, r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 7
of the Canadian Charter of Rights and Freedoms on the ground that it

deprived those to whomi it applied of their right to security of the person
contrary to the principles of fundamental justice?

4. If so,istheinfringement justified in afree and democratic society under

s. 1 of the Canadian Charter of Rights and Freedoms?

14 A further issue is whether s. 29(a) of the Regulation violates s. 45 of the

Quebec Charter, and if so, whether aremedy is available.
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15 A preliminary issue arisesin connection with s. 33 of the Canadian Charter
C the Anotwithstanding clause@ By virtue of An Act respecting the Constitution Act,
1982, R.S.Q., c. L-4.2, the Quebec legidature withdrew all Quebec laws from the
Canadian Charter regimefor fiveyearsfromtheir inception. Thismeansthat the Actis
immune from Canadian Charter scrutiny from June 23, 1982 to June 23, 1987, and the
programs part of the schemeisimmune from April 4, 1984 to April 4, 1989 (see An Act
to amend the Social Aid Act, S.Q. 1984, c. 5, ss. 4 and 5). It could be argued, therefore,
that the schemeis protected from Canadian Charter scrutiny ons. 7 or s. 15(1) grounds
for the whole period except for the four months from April 4, 1989 to August 1, 1989.
Thisraisesthe further question of whether evidence on thelegislation=simpact outside
the four-month period subject to Canadian Charter scrutiny can be used to generate
conclusions about compliance with the Canadian Charter within the four-month period.
In view of my conclusion that the program is constitutional in any event, | need not

resolve these issues.

V. Analysis

A. Doesthe Social Assistance Scheme Violate Section 15(1) of the Canadian Charter?

1. The Section 15 Test

16 Section 15(1) of the Canadian Charter provides that Ale]very individua is
equal before and under the law and has the right to the equal protection and equal benefit
of the law without discrimination and, in particular, without discrimination based on race,

national or ethnic origin, colour, religion, sex, age or mental or physical disability.@
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17 To establish a violation of s. 15(1), the claimant must establish on a civil
standard of proof that: (1) thelaw imposes differential treatment between the claimant and
others, in purpose or effect; (2) one or more enumerated or anal ogous grounds arethe basis
for the differential treatment; and (3) the law in question has a purpose or effect that is
discriminatory in the sense that it denies human dignity or treats people aslessworthy on
one of the enumerated or analogous grounds. Inthiscase, thefirst two elementsare clear,

and the analysis focuses on whether the scheme was discriminatory.

18 My colleague Bastarache J. and | agree that Law remains the governing
standard. We agree that the s. 15(1) test involves a contextual inquiry to determine
whether achallenged distinction, viewed from the perspective of areasonable personinthe
claimant=s circumstances, violates that person=s dignity and fails to respect her asafull
and equal member of society. We agree that a distinction made on an enumerated or
analogous ground violates essential human dignity to the extent that it reflects or promotes
the view that the individuals affected are less deserving of concern, respect, and
consideration than others: Law, supra, at para. 42; Andrews v. Law Society of British
Columbia, [1989] 1 S.C.R. 143, at p. 171, per MclntyreJ. We agreethat aclaimant bears
the burden under s. 15(1) of showing on a civil standard of proof that a challenged
distinction is discriminatory, in the sense that it harms her dignity and fails to respect her
asafull and equal member of society. We agree that, if aclaimant meetsthis burden, the

burden shifts to the government to justify the distinction under s. 1.

19 Where we disagree is on whether the claimant in this particular case has met
her burden of proof. We both examine the contextual factors enunciated in Law, but we
reach different conclusionswith respect to the adequacy of thefactual record, the nature of

theinferenceswe can draw from that record, and the deference owed to the findings of the
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trial judge. Whatever sympathy Ms. Gosselin=s economic circumstances might provoke, |
simply cannot find that she has met her burden of proof in showing that the Quebec
government discriminated against her based on her age. 1nmy respectful view, she hasnot
demonstrated that the government treated her aslessworthy than older welfarerecipients,
simply because it conditioned increased payments on her participation in programs
designed specifically to integrate her into the workforce and to promote her long-term self-

sufficiency.

20 We must approach the question of whether the scheme was discriminatory in
light of the purpose of the s. 15 equality guarantee. That purpose is to ensure that
governments respect the innate and equal dignity of every individual without
discrimination on the basis of the listed or analogous grounds: Law, supra, at para. 51.
The aspect of human dignity targeted by s. 15(1) isthe right of each person to participate
fully in society and to be treated as an equal member, regardless of irrelevant personal
characteristics, or characteristics attributed to the individual based on his or her
membership inaparticular group without regard to the individual=sactual circumstances.

Aslacobucci J. put it in Law (at para. 51):

[T]he purpose of s. 15(1) isto prevent the violation of essential human dignity
and freedom through the imposition of disadvantage, stereotyping, or political
or social prejudice, and to promote a society in which all persons enjoy equal
recognition at law as human beings or as members of Canadian society,
equally capable and equally deserving of concern, respect and consideration.

21 Discrimination occurs when people are marginalized or treated asless worthy
on the basis of irrelevant personal characteristics, without regard to their actua
circumstances. The enumerated and analogous grounds of s. 15 serve as Alegidlative
markers of suspect grounds associated with stereotypical, discriminatory decision

making@ differential treatment based on these groundsinvitesjudicial scrutiny: Corbiere
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v. Canada (Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 203, at para. 7, per
McLachlin and Bastarache JJ. However, not every adverse distinction made on the basis
of an enumerated or analogous ground constitutes discrimination: see Corbiere. Some
group-based distinctions may be appropriate or indeed promote substantive equality, as
envisaged in s. 15(2): see Lovelace v. Ontario, [2000] 1 S.C.R. 950, 2000 SCC 37.

22 Section 15(1) seeks to ensure that all are treated as equally worthy of full
participation in Canadian society, regardless of irrelevant personal characteristics or
membership in groups defined by the enumerated and analogous grounds. see D.
Greschner, AThe Purpose of Canadian Equality Rights@(2002), 6 Rev. Const. Stud. 291.
The focus is not on whether or not the claimant is subject to aformal distinction, but on
whether the claimant has in substance been treated as |ess worthy than others, whether or
not aformal distinction exists: Andrews, supra, at pp. 164-69, per MclntyreJ.; Law, supra,
at para. 25; British Columbia (Public Service Employee Relations Commission) v.

BCGSEU, [1999] 3S.C.R. 3.

23 Section 15=spurpose of protecting equal membership and full participationin
Canadian society runslikealeitmotif through our s. 15 jurisprudence. Corbiereaddressed
the participation of off-reserve Aboriginal band membersin band governance. Eaton and
Eldridge spoke of the harms of excluding disabled individuals from the larger society:
Eaton v. Brant County Board of Education, [1997] 1 S.C.R. 241; Eldridge v. British
Columbia (Attorney General), [1997] 3 S.C.R. 624. Vriend dealt with a legislature=s
exclusion of the ground of sexual orientation from a human rights statute protecting
individuals from discrimination based on a range of other grounds. Vriend v. Alberta,
[1998] 1 S.C.R. 493. Granovsky resonated with the language of belonging: AExclusion

and marginalization are generally not created by the individual with disabilities but are
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created by the economic and social environment and, unfortunately, by the state itself @
Granovsky v. Canada (Minister of Employment and Immigration), [2000] 1 S.C.R. 703,
2000 SCC 28, at para. 30.

24 To determine whether a distinction made on an enumerated or analogous
ground isdiscriminatory, we must examineits context. AsBinnieJ. stated in Granovsky,
supra, at para. 59, citing U.S. Supreme Court Marshall J.=s partial dissent in Cleburnev.
Cleburne Living Centre, Inc., 473 U.S. 432 (1985): A[a] sign that says >men only= |ooks
very different on a bathroom door than a courthouse door@ In each case, we must ask
whether the distinction, viewed in context, treats the subject as less worthy, less imbued

with human dignity, on the basis of an enumerated or analogous ground.

25 The need for a contextual inquiry to establish whether a distinction conflicts
with s. 15(1)=s purposeisthe central lesson of Law. Theissue, asmy colleaguesand | all
agree, is whether Aa reasonable person in circumstances similar to those of the claimant
would find that the legidation which imposes differential treatment has the effect of
demeaning hisor her dignity@having regard to theindividual=s or group=straits, history,
and circumstances: Law, at para. 60, followed in Lovelace, supra, at para. 55. Asanaidto
determining whether adistinction has a discriminatory purpose or effect under part (3) of
thistest, Law proposes an investigation of four contextual factorsrelating to the challenged
distinction: (1) pre-existing disadvantage; (2) correspondence between the ground of
distinction and the actual needs and circumstances of the affected group; (3) the
ameliorative purpose or effect of the impugned measure for amore disadvantaged group;

and (4) the nature and scope of the interests affected.
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26 Both the purpose of the scheme and its effect must be considered in making this
evauation. | agreewith Bastarache J. that the effects of the schemearecritical. However,
under Law, the context of agiven legidative schemealsoincludesits purpose. Simply put,
it makes senseto consider what thelegislator intended in determining whether the scheme
denies human dignity. Intent, like the other contextual factors, is not determinative. Our
case law has established that even awell-intentioned or facially neutral scheme can have
the effect of discriminating: BCGSEU, supra. The schemehereisnot facially neutral: we
are dealing with an explicit distinction. The purpose of the distinction, in the context of
the overall legidative scheme, is a factor that a reasonable person in the position of the
complainant would take into account in determining whether the legislator was treating
him or her as less worthy and less deserving of concern, respect and consideration than

others.

27 | emphasize that a beneficent purpose will not shield an otherwise
discriminatory distinction from judicial scrutiny under s. 15(1). Legidative purpose is
relevant only insofar asit relates to whether or not a reasonable person in the claimant=s
position would feel that a challenged distinction harmed her dignity. As a matter of
common sensg, if alaw is designed to promote the claimant=s long-term autonomy and
self-sufficiency, a reasonable person in the claimant=s position would be less likely to
view it as an assault on her inherent human dignity. This does not mean that one must
uncritically accept thelegislature=s stated purpose at face value: areasonable personinthe
claimant=s position would not accept the exclusion of women from the workplace based
merely on the legislature=s assertion that this is for women=s Aown good@ However,
wherethelegidatureisresponding to certain concerns, and where those concerns appear to
bewell founded, it islegitimate to consider the legislature=s purpose as part of the overall

contextual evaluation of achallenged distinction from the claimant=s perspective, ascalled
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forinLaw. Thisisreflected inthe questionslacobucci J. asked in Law: ADo theimpugned

CPP provisions, in purpose or effect, violate essential human dignity and freedom through

theimposition of disadvantage, stereotyping, or political or socia prejudice?@ ADoesthe

law, in purpose or effect, perpetuate the view that people under 45 are less capable or less
worthy of recognition or value as human beings or as members of Canadian society?@

(para. 99 (emphasis added)).

2. Applying the Test

28 The Regulation at issue made a distinction on the basis of an enumerated
ground, age. People under 30 were subject to adifferent welfare regime than people 30 and
over. The question iswhether thisdistinction in purpose or effect resulted in substantive
inequality contrary to s. 15(1)=s purpose of ensuring that governmentstreat al individuas
as equally worthy of concern, respect, and consideration. More precisely, the questionis
whether areasonable person in Ms. Gosselin=s position would, having regard to all the
circumstances and the context of thelegidlation, conclude that the Regulation in purpose or
effect treated welfare recipients under 30 aslessworthy of respect than those 30 and over,

marginalizing them on the basis of their youth.

29 To answer this question, we must consider the four factors set out in Law.
None of these factorsis a prerequisite for finding discrimination, and not all factors will
apply inevery case. Thelist of factorsis neither absolute nor exhaustive. Inaddition, the
factors may overlap, since they are al designed to illuminate the relevant contextual
considerations surrounding achallenged distinction. Nonetheless, thefour factorsprovide
a useful guide to evaluating an allegation of discrimination, and | will examine each of

them in turn.
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(@) Pre-existing Disadvantage

30 A key marker of discrimination and denial of human dignity under s. 15(1) is
whether the affected individual or group has suffered from Apre-existing disadvantage,
vulnerability, stereotyping, or prejudice@ Law, at para. 63. Historic patterns of
discrimination against people in a group often indicate the presence of stereotypical or
prejudicial views that have marginalized its members and prevented them from
participating fully in society. This, in turn, raises the strong possibility that current
differential treatment of the group may be motivated by or may perpetuate the same
discriminatory views. The contextual factor of pre-existing disadvantage invites us to
scrutinize group-based distinctions carefully to ensure that they are not based, either
intentionally or unconsciously, on these kinds of unfounded generalizations and

Stereotypes.

31 Many of the enumerated grounds correspond to historically disadvantaged
groups. For example, it is clear that members of particular racial or religious groups
should not be excluded from receiving public benefits on account of their race or religion.
However, unlike race, religion, or gender, age is not strongly associated with
discrimination and arbitrary denial of privilege. Thisdoesnot mean that examples of age
discrimination do not exist. But age-based distinctions are acommon and necessary way
of ordering our society. They do not automatically evoke a context of pre-existing
disadvantage suggesting discrimination and marginalization under this first contextual

factor, in the way that other enumerated or anal ogous grounds might.
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32 To expand on the earlier example, a sign on a courthouse door proclaiming
AMen Only@ evokes an entire history of discrimination against a historically
disadvantaged class; a sign on a barroom door that reads ANo Minors@failsto similarly
offend. Thefact that Ale]ach individual of any age has personally experienced all earlier
ages and expectsto experience the later ages@P. W. Hogg, Constitutional Law of Canada
(loose-leaf ed.), val. 2, at p. 52-54) operates against the arbitrary marginalization of people
inaparticular age group. Again, thisdoes not mean that ageisaAlesser@ground for s. 15
purposes. However, pre-existing disadvantage and historic patterns of discrimination
against aparticular group do form part of the contextual evaluation of whether adistinction
isdiscriminatory, ascalled for in Law. Concernsabout age-based discrimination typically
relate to discrimination against peopl e of advanced age who are presumed to lack abilities
that they may in fact possess. Young people do not have a similar history of being
undervalued. Thisis by no means dispositive of the discrimination issue, but it may be

relevant, asit wasin Law.

33 Both as a general matter, and based on the evidence and our understanding of
society, young adults as a class simply do not seem especially vulnerable or underval ued.
There is no reason to believe that individuals between ages 18 and 30 in Quebec are or
were particularly susceptibleto negative preconceptions. No evidencewas adduced to this
effect, and | am unable to take judicial notice of such a counter-intuitive proposition.
Indeed, the opposite conclusion seems more plausible, particularly as the programs
participation component of the social assistance scheme was premised on a view of the
greater long-term employability of under-30s, as compared to their older counterparts.
Neither the nature of the distinction at issue nor the evidence suggests that the affected

group of young adults constitutes a group that historically has suffered disadvantage, or

2002 SCC 84 (CanLll)



-49-

that is at a particular risk of experiencing adverse differential treatment based on the

attribution of presumed negative characteristics: see Lovelace, supra, at para. 69.

Mrs. Law.

With regard to this contextual factor, Ms. Gosselin isin the same position as

In Law, lacobucci J. stated (at para. 95):

Relatively speaking, adults under the age of 45 have not been consistently and
routinely subjected to the sorts of discrimination faced by some of Canada=s
discrete and insular minorities. For this reason, it will be more difficult as a
practical matter for this Court to reason, from facts of which the Court may
appropriately take judicial notice, that the legislative distinction at issue

violates the human dignity of the appellant.

If anything, people under 30 appear to be advantaged over older people in finding

employment. As lacobucci J. also stated in Law, with respect to adults under 45 (at

para. 101):

It seems to me that the increasing difficulty with which one can find and
maintain employment as one grows older is a matter of which a court may
appropriately take judicial notice. Indeed, this Court has often recognized age
as a factor in the context of labor force attachment and detachment. For
example, writing for the maority in McKinney, [[1990] 3 S.C.R. 229],
LaForest J. stated as follows, at p. 299:

Barring specific skills, it is generally known that persons over 45 have
more difficulty finding work than others. They do not havetheflexibility
of the young, a disadvantage often accentuated by the fact that the latter
are frequently more recently trained in the more modern skills.

lacobucci J. went on to note that A[s]imilar thoughtswere expressed in Machtinger v. HOJ

IndustriesLtd.,[1992] 1 S.C.R. 986, at pp. 998-99, per lacobucci J., and at pp. 1008-9, per
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McLachlinJ., [...and] Mogev. Moge, [1992] 3 S.C.R. 813, at pp. 881-83, per McLachlin
J@

35 Given thelack of pre-existing disadvantage experienced by young adults, Ms.
Gosselin attemptsto shift the focusfrom ageto welfare, arguing that all welfare recipients
suffer from stereotyping and vulnerability. However, this argument does not assist her
clam. The ground of discrimination upon which she founds her claim is age. The
guestion with respect to this contextual factor istherefore whether the targeted age-group,
comprising young adultsaged 18 to 30, has suffered from historic disadvantage asaresult
of stereotyping onthe basisof age. Re-defining the group aswelfare recipientsaged 18to
30 does not help us answer that question, in particul ar because the 30-and-over group that
Ms. Gosselin asks us to use as a basis of comparison also consists entirely of welfare

recipients.

36 | conclude that the appellant has not established that people aged 18 to 30 have
suffered historical disadvantage on the basis of their age. Thereisnothing to suggest that
people in this age group have historically been marginalized and treated as less worthy

than older people.

(b) Relationship Between Grounds and the Claimant Group=s
Characteristics or Circumstances

37 The second contextual factor we must consider in determining whether the
distinctionisdiscriminatory in the sense of denying human dignity and equal worth isthe
relationship between the ground of distinction (age) and the actual characteristics and
circumstances of the claimant=s group: Law, at para. 70. A law that is closely tailored to

thereality of the affected group isunlikely to discriminate within the meaning of s. 15(1).
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By contrast, alaw that imposes restrictions or denies benefits on account of presumed or
unjustly attributed characteristics is likely to deny essential human worth and to be
discriminatory. Both purpose and effect arerelevant here, insofar asthey would affect the

perception of areasonable person in the claimant=s position: see Law, at para. 96.

38 | turn first to purpose in order to evaluate whether or not the rationale for the
challenged distinction corresponded to the actual circumstances of under-30s subject to
differential welfare scheme. The evidence indicates that the purpose of the challenged
distinction, far from being stereotypical or arbitrary, corresponded to the actual needsand
circumstances of individuals under 30. In the late 1960s and early 1970s, the
unemployment rate among young Quebecers was relatively low, as jobs were readily
available. However, circumstances changed dramatically in the course of the ensuing
years. First, North America experienced a deep recession in the early 1980s, which hit
Quebec hard and drove unemployment from atraditional rate hovering around 8 percent
to apeak of 14.4 percent of the active population in 1982, and among the young from 6
percent (1966) to 23 percent. At the same time, the federal government tightened
eligibility requirements for federal unemployment insurance benefits, and the number of
young people entering the job market for the first time surged. These three events caused
an unprecedented increase in the number of people capable of working who nevertheless

ended up on the welfarerolls.

39 The situation of young adults was particularly dire. The unemployment rate
among young adults was far higher than among the general population. People under 30,
capabl e of working and without any dependants, made up agreater proportion of welfare
recipientsthan ever before. Moreover, thisgroup accounted for the largest Cand steadily

growing C proportion of new entrantsinto the welfare system: by 1983 fully two-thirds of
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new welfare recipients were under 30, and half were under the age of 23. In addition to
coming onto the welfare rolls in ever greater numbers, younger individuals did so for
increasingly lengthy periods of time. In 1975, 60 percent of welfare recipients under 30
not incapable of working left thewelfare rollswithin six months. By 1983, only 30 percent
did so.

40 Behind these statistics lay acomplex picture. The Anew economy@emerging
in the 1980s offered diminishing prospects for unskilled or under-educated workers. At
the sametime, adisturbing trend persisted of young Quebecers dropping out of school and
trying to join the workforce. The majority of unemployed youthsin the early 1980s were
school drop-outs. Unemployed youths were, on average, significantly less educated than
the general population, and the unemployment rate among young people with fewer than
eight years of education stood at 40 percent to 60 percent. Lack of skills and basic

education were among the chief causes of youth unemployment.

41 The government=s short-term purpose in the scheme at issue was to get
recipients under 30 into work and training programsthat would make up for thelower base
amount they received while teaching them valuable skills. The differential regime of
welfare paymentswas tail ored to hel p the burgeoning ranks of unemployed youths obtain
the skills and basic education they needed to get permanent jobs. The mechanism was
straightforward. In order to increase their welfare benefits, people under 30 would be
required to participate in On-the-job Training, Community Work or Remedial Education
Programs. Participating in the training and community service programs would bring
welfare benefits up to the basic level payable to the 30-and-over group, and in the

education program to about $100 |ess.
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42 The government=s longer-term purpose was to provide young welfare
recipientswith precisely the kind of remedial education and skillstraining they lacked and
needed in order eventually to integrateinto the workforce and become self-sufficient. This
policy reflects the practical wisdom of the old Chinese proverb: AGive a man afish and
you feed himfor aday. Teach him how to fish and you feed him for alifetime.@Thiswas

not adenia of young people=s dignity; it was an affirmation of their potential.

43 Simply handing over abigger welfare cheque would have done nothing to help
welfare recipients under 30 escape from unemployment and its potentially devastating
social and psychological consequences above and beyond the short-term loss of income.
Moreover, opposition to theincentive program entirely overlooksthe cost to young people
of being on welfare during the formative years of their working lives. For young people
without significant educational qualifications, skills, or experience, entering into the labour
market presents considerabledifficulties. A young person who relieson welfareduring this
crucial initial period is denied those formative experiences which, for those who
successfully undertake the transition into the productive workforce, lay the foundation for
economic self-sufficiency and autonomy, not to mention self-esteem. Thelonger ayoung
person stays on welfare, the more difficult it becomes to integrate into the workforce at a
later time. Inthisway, reliance on welfare can contribute to aviciouscircle of inability to

find work, despair, and increasingly dismal prospects.

44 Instead of turning a blind eye to these problems, the government sought to
tackle them at their roots, designing social assistance measures that might help welfare
recipients achieve long-term autonomy. Because federa rules in effect at the time
prohibited making participation in the programs mandatory, the province=s only rea

leverage in promoting these programs lay in making participation a prerequisite for
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increases in welfare. Even if one does not agree with the reasoning of the legislature or
with its priorities, one cannot argue based on this record that the legislature=s purpose
lacked sufficient foundation in reality and common sense to fall within the bounds of
permissible discretion in establishing and fine-tuning acomplex social assistance scheme.
Logic and common sense support the legislature=s decision to structure its social
assistance programs to give young people, who have a greater potential for long-term
insertion into the workforce than older people, the incentive to participate in programs
specifically designed to provide them with training and experience. Asindicated above,
the government=s purposeisarelevant contextual factor inthes. 15(1) analysisinsofar as
it relates to how a reasonable person in the clamant=s circumstances would have
perceived the incentive-based welfare regime. In this case, far from ignoring the actual
circumstances of under-30s, the scheme at issue was designed to address their needs and
abilities. A reasonable person in the claimant=s circumstances would have taken thisinto

account.

45 Turning to effect, Ms. Gosselin argues that the regime set up under the
Regulationin fact failed to address the needs and circumstances of welfare reci pients under
30 because the ability to Atop up@the basic entitlement by participating in programswas
more theoretical than real. She argues that, notwithstanding the legislature=sintentions,
the practical consegquence of the Regulation was to abandon young welfare recipients,
leaving them to survive on a grossly inadequate sum of money. In thisway the program
did not correspond to their actual needs, she argues, and amounted to discriminatory

marginalization of the affected group.

46 The main difficulty with this argument is that the trial judge, after a lengthy

trial and careful scrutiny of the record, found that Ms. Gosselin had failed to establish
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actual adverse effect. Reeves J. cautioned against generalizing from Ms. Gosselin=s
experience, and against over-reliance on opinion statements by expertsinthisregard, given
the absence of any evidence to support the experts= claims about the material situation of
individuals in the under-30 age group. He concluded: [TRANSLATION] Alt is therefore
highly doubtful that the representative plaintiff, acting on behalf of some 75 000
individuals, has discharged her burden of proof concerning whether the law had adverse

effects on them@(p. 1664).

47 | can find no basis upon which this Court can set asidethisfinding. Thereisno
indication intherecord that any welfare recipient under 30 wanting to participatein one of
the programswas refused enrollment. Louise Gosselin, who in fact participated in each of
the three programs, was the only witness to provide first-hand testimony about the
programsat trial. Thereisno evidence that anyone who tried to access the programswas
turned away, or that the programs were designed in such a way as to systematically
exclude under-30s from participating. Infact, these programswereinitially available only
to people under 30 (and, in the case of the Remedial Education Program, to heads of
single-parent households 30 and over); they were opened up to al welfare recipientsin
1989. Asthetrial judge emphasized, therecord containsno first-hand evidence supporting
Ms. Gosselin=s claim about the difficulties with the programs, and no indication that Ms.
Gosselin can be considered representative of the under-30 class. It is, in my respectful
opinion, utterly implausible to ask this Court to find the Quebec government guilty of
discrimination under the Canadian Charter and order it to pay hundreds of millions of
taxpayer dollars to tens of thousands of unidentified people, based on the testimony of a
singleaffected individual. Nor doesMs. Gosselin present sufficient evidencethat her own

situation wasaresult of discriminationinviolation of s. 15(1). Thetria judgedid not find
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evidence indicating a violation, and my review of the record does not reveal any error in

this regard.

48 It is unnecessary to engage in the exercise of surmising how many program
places would have been required had every eligible welfare recipient under 30 chosen to
participate. In fact, contrary to her allegation, Ms. Gosselin=s own experience clearly
establishes that participation was a real possibility. For most of the relevant period,
Ms. Gosselin=s benefits were increased as a result of program participation. On those
occasions when Ms. Gosselin dropped out of programs, the record indicates that thiswas
dueto personal problems, which included psychological and substance abuse components,
rather than to flawsin the programsthemselves. Ms. Gosselin=s experience suggeststhat
even individual swith serious problemswere capabl e of supplementing their income under

the impugned regime.

49 Ms. Gosselin also objects to the fact that the Remedial Education Program
yielded less of anincreasein benefits than the other programs, leaving participantsin that
program with a lower basic entitlement than the older group. However, this seems to
amount to little more than an incentivefor young individual sto prefer some programs (On-
the-job Training or Community Work) over another (Remedial Education). Inaddition, it
is worth noting that the government provided books and other materials to Remedial
Education participants free of charge. The decision to structure the programs in this
particular fashion may be good or bad policy, but it does not establish a breach of the
claimant=s essential human dignity, or alack of correlation between the provision and the

affected group=s actual circumstances.
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50 My colleague Bastarache J. relies on the conclusion of Robert J.A., dissenting,
that, based on the expert evidence, there were not enough places availablein the programs
to meet the needs of al welfare recipients under 30. This evidence was before the trial
judge, who rejected it as insufficient and specifically cautioned against over-reliance on
the experts= opinions. With respect, | am of the view that it is not open to this Court to
revisit thetrial judge=s conclusion absent demonstrated error. Furthermore, my colleague
appearsto accept in the course of hiss. 7 analysisthat Ms. Gosselin=s problems cannot be
attributed solely to the age-based distinction she challenges under s. 15. He states, A[i]n
this case, thethreat to the appellant=sright to security of the person [i.e., her poverty] was
brought upon her by the vagaries of aweak economy, not by the legislature=s decision not
to accord her more financial assistance or to require her to participate in several programs
in order for her to receive more assistance@(para. 217). And again: A[The appellant] has
not demonstrated that the legislation, by excluding her, hasreduced her security any more
than it would have already been, given market conditions@(para. 222); Anor did the
underinclusive nature of the Regulation substantially prevent or inhibit the appellant from

protecting her own security@(para. 223).

51 My colleague Bastarache J. also relies on the claim that only a very small
percentage of welfare recipients under 30 actually received the base amount allocated to
those 30 and over, because the majority of participantstended to opt for the lower-paying
Remedial Education Program (Robert J.A. citesafigure of 11.2 percent, apparently from
an economist=s1988 report). Thefirst pointis, again, that thetrial judge did not find Ms.
Gosselin=s statistical and expert evidence convincing, particularly given the absence of
first-hand testimony from actual classmembers. But there are other problems. Thereisno

evidence about why only about one-third of eligible welfare recipients participated in the
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programs. Nor is there evidence about the actual income of under-30s who did not

participate; clearly Aaid received@is not necessarily equivalent to Atotal income@

52 For these reasons, the appellant has not shown that the impugned Regulation
effectively excluded her or others like her from the protection against extreme poverty
afforded by the social security scheme. Rather, the effect was to cause young people to
attend training and education programs as a condition of receiving the full Abasic needs@
level of socia assistance. | do not believe that making payments conditional in this way
violated the dignity or human worth of persons under 30 years of age. The condition was
not imposed as aresult of negative stereotypes. The condition did not effectively consign
the appellant or otherslike her to extreme poverty. Finally, the condition did not force the

appellant to do something that demeaned her dignity or human worth.

53 Thelong-term effects of the Regulation are also relevant in considering how a
reasonabl e person in the claimant=s position would have viewed the government program.

The argument isthat it imposed short-term pain. But the government thought that in the
long run the program would benefit recipients under 30 by encouraging them to get
training and find employment. We do not know whether it did so; the fact that the scheme
was subsequently revamped may suggest the contrary. The point is simply this: Ms.
Gosselin has not established, on the record before us, that the scheme did not correspond to
the needs and situation of welfare recipients under 30 in the short or the long term, or that
a reasonable person in her circumstances would have perceived that the government=s
efforts to equip her with training rather than simply giving her amonthly stipend denied

her human dignity or treated her aslessthan a Afull perso[n] @Bastarache J., at para. 258).
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54 It may well be that some under-30s fell through the cracks of the system and
suffered poverty. However, absent concrete evidence, it isdifficult to infer from thisthat
the program failed to correspond to the actual needs of under-30s. | find no basis to
interferewith thetrial judge=sconclusion that the record here simply does not support the
contention of adverse effect on younger welfare recipients. This makes it difficult to
concludethat the effect of the program did not correspond to the actual situation of welfare

recipients under 30.

55 | add two comments. Perfect correspondence between abenefit program and
the actual needs and circumstances of the claimant group is not required to find that a
challenged provision does not violate the Canadian Charter. The situation of those who,
for whatever reason, may have been incapable of participating in the programs attracts
sympathy. Y et theinability of agiven social program to meet the needs of each and every
individual does not permit us to conclude that the program failed to correspond to the
actual needsand circumstances of the affected group. Aslacobucci J. notedin Law, supra,
at para. 105, we should not demand Athat legislation must always correspond perfectly
with socia reality in order to comply with s. 15(1) of the Charter@ Crafting a social
assistance plan to meet the needs of young adultsisacomplex problem, for which thereis
no perfect solution. No matter what measures the government adopts, there will alwaysbe
some individuals for whom a different set of measures might have been preferable. The
fact that some people may fall through aprogram=s cracks does not show that thelaw fails
to consider the overall needsand circumstances of the group of individual s affected, or that
distinctions contained in the law amount to discrimination in the substantive sense

intended by s. 15(1).
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56 Second, we cannot infer disparity between the purpose and effect of the scheme
and the situation of those affected, from the mere failure of the government to prove that
the assumptions upon which it proceeded were correct. Bastarache J. argues that the
distinction between people under 30 and older people lacks aArational basis@becauseitis
A[b]ased on the unverifiable presumption that people under 30 had better chances of
employment and lower needs@(para. 248). Thisseemsto place on thelegislator the duty
to verify al its assumptions empirically, even where these assumptions are reasonably
grounded in everyday experience and common sense. With respect, this standard is too
high. Again, this is primarily a disagreement as to evidence, not as to fundamental
approach. Thelegidator isentitled to proceed on informed general assumptions without
running afoul of s. 15, Law, at para. 106, provided these assumptions are not based on
arbitrary and demeaning stereotypes. The idea that younger people may have an easier
time finding employment than older people is not such a stereotype. Indeed, it wasrelied
on in Law to justify providing younger widows and widowers with a lesser survivor=s

benefit.

57 A final objection is that the selection of 30 years of age as a cut-off failed to
correspond to the actual situation of young adultsrequiring social assistance. However, al
age-based legidlative distinctions have an element of this literal kind of Aarbitrariness@
That does not invalidate them. Provided that the age chosen is reasonably related to the
legidlative goal, the fact that some might prefer adifferent age C perhaps 29 for some, 31
for others C does not indicate alack of sufficient correlation between the distinction and
actual needs and circumstances. Here, moreover, thereisno evidence that adifferent cut-

off age would have been preferable to the one selected.
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58 | conclude that the record in this case does not establish lack of correlation in
purpose or effect between the ground of age and the needs and circumstances of welfare

recipients under 30 in Quebec.

(c) The Ameliorative Purpose or Effect of the Impugned Law Upon a More
Disadvantaged Person or Group in Society

59 A third factor to be considered in determining whether the group-based
devaluation of human worth targeted by s. 15 is established, is whether the challenged
distinction was designed to improve the situation of amore disadvantaged group. InLaw,
the Court took into account that the lower pensions for younger widows and widowers
were linked to higher pensionsfor needier, less advantaged, widows and widowers: Law,

at para. 103.

60 Here thereis no link between creating an incentive scheme for young people
involving lower benefits coupled with aprogram participation requirement, and providing
more benefits for older or more disadvantaged people. From this perspective, this
contextual factor is neutral. More broadly, the distinction in benefits can be argued to
reflect the different situations of recipients under 30 and recipients 30 and over. Itistrue
that younger people require as much to live as older people. However, we may take
judicial notice of the increased difficulty older people may encounter in finding
employment, asthisCourt didin Law. At the sametime, the benefitsof training and entry
into the workforce are greater for younger people than for older people: younger people
have alonger career span ahead of them once they join the labour force, and, for them,

dependence on welfare risks establishing a chronic pattern at an early age.
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61 Viewed thus, the differential treatment of older and younger welfarerecipients
does not indicate that older recipients were more valued or respected than younger
recipients. Older welfare recipients were, if not more disadvantaged (as in Law),
Adifferently disadvantaged@ Their different positions with respect to long-term
employability as compared to younger people provided a reasonable basis for the
legislature to tailor its programsto their different situations and needs. The provision of
different initial amounts of monetary support to each of the two groups does not indicate
that one group=s dignity was prized above the other=s. Those 30 and over and under-30s
were not Asimilarly situated@in ways relevant to determining the appropriate level of

socia assistance in the form of unconditional welfare payments.

62 Moregenerally, asdiscussed above, the Regulation was aimed at ameliorating
the situation of welfare recipients under 30. A reasonable person in Ms. Gossalin=s
position would take thisinto account in determining whether the scheme treated under-30s

as less worthy of respect and consideration than those 30 and over.

(d) Nature and Scope of the Interests Affected by the Impugned Law

63 This factor directs us to consider the impact of the impugned law C how
Asevereand localized the. . . consequences[are] on the affected group@ Egan v. Canada,
[1995] 2 S.C.R. 513, at para. 63, quoted in Law, supra, at para. 74.

64 Thetrial judge, asnoted, was unabl e to conclude that the evidence established
actual adverse effects on welfare recipients under 30. The legislature thought it was
helping under-30 welfare recipients; while we can surmise that the lower amount caused

under-30s greater financial anxiety in the short term than alarger payment would have, we
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do not know how this actually played out in the context of the program participation
scheme, or whether those 30 and over, who were only receiving 55 percent of the poverty
level, experienced similar anxiety. The complainant arguesthat thelesser amount harmed
under-30s and denied their essential human dignity by marginalizing them and preventing
them from participating fully in society. But again, there is no evidence to support this
claim. For those under 30 who were unable, for whatever reason, to increase their base
entitlement, the lower base amount might have represented a significant adverse impact,
depending on the availability of other resources, likefamily assistance. But evenif weare
prepared to accept that some young people must have been pushed well bel ow the poverty
line, we do not know how many, nor for how long. Inthissituation, itisdifficult to gauge
the nature and scope of the interests affected by the Regulation. We return once more to
the central difficulty faced by the trial judge: despite Ms. Gosselin=s claim to speak on
behalf of 75 000 young people, she simply did not give the court sufficient evidence to
support her allegation that the lower base amount was discriminatory, either against her or

against the class asawhole.

65 Assessing the severity of the consequences aso requires us to consider the
positiveimpact of the legislation on welfarerecipientsunder 30. The evidence showsthat
the regime set up under the Social Aid Act sought to promote the self-sufficiency and
autonomy of young welfare recipients through their integration into the productive
workforce, and to combat the pernicious side effects of unemployment and welfare
dependency. The participation incentive worked towardsthe realization of goalsthat go to
the heart of the equality guarantee: self-determination, persona autonomy, self-respect,
feelings of self-worth, and empowerment. These are the stuff and substance of essential
human dignity: see Law, supra, at para. 53. | respectfully disagree with the suggestion that

the incentive provisions somehow indicated disdain for young people or abelief that they
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could be made productive only through coercion. On the contrary, the program=sstructure
reflected faith in the usefulness of education and the importance of encouraging young
people to develop their skills and employability, rather than being consigned to
dependence and unemployment. In my view, the interest promoted by the differential
treatment at issuein this caseisintimately and inextricably linked to the essential human

dignity that animates the equality guarantee set out at s. 15(1) of the Canadian Charter.

66 We must decide this case on the evidence before us, not on hypotheticals, or
on what wethink the evidence ought to show. My assessment of the evidence leads meto
conclude that, notwithstanding its possible short-term negative impact on the economic
circumstances of some welfare recipients under 30 as compared to those 30 and over, the
thrust of the program was to improve the situation of people in thisgroup, and to enhance
their dignity and capacity for long-term self-reliance. The nature and scope of theinterests
affected point not to discrimination but to concern for the situation of welfare recipients
under 30. Absent more persuasive evidence to the contrary, | cannot conclude that a
reasonable person in the claimant=s position would have experienced this scheme as
discriminatory, based on the contextual factors and the concern for dignity emphasized in

Law.

(e) Summary of Contextual Factors Analysis

67 The question iswhether areasonable welfare recipient under age 30 who takes
into account the contextual factors relevant to the claim would conclude that the lower
base amount provided to people under 30 treated her, in purpose or effect, aslessworthy
and less deserving of respect, consideration and opportunity than people 30 and over. On

the evidence before us, the answer to this question must be no.
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68 Looking at the four contextual factors set out in Law, | cannot conclude that
thedenial of human dignity fundamental to afinding of discriminationisestablished. This
is not a case where the complainant group suffered from pre-existing disadvantage and
stigmatization. Lack of correspondence between the program and the actual circumstances
of recipients under 30 is not established, in either purpose or effect. The Aameliorative
purpose@factor isneutral with respect to discrimination. Finally, thefindings of thetrial
judge and the evidence do not support the view that the overall impact on the affected
individuals undermined their human dignity and their right to be recognized as fully
participating members of society, notwithstanding their membership in the class affected

by the distinction.

69 A reasonable welfare recipient under 30 might have concluded that the
program was harsh, perhaps even misguided. (Asnoted, it eventually wasrepealed.) But
she would not reasonably have concluded that it treated younger people asless worthy or
less deserving of respect in a way that had the purpose or effect of marginalizing or
denigrating younger peopleinour society. If anything, shewould have concluded that the
program treated young people as more abl e than older people to benefit from training and
education, more able to get and retain ajob, and more able to adapt to their situations and

become fully participating and contributing members of society.

70 Far from relying on false stereotypes, the program was calibrated to address
the particular needs and circumstances of young adults requiring social assistance,
considered from both short-term and long-term perspectives. | do not suggest that
stereotypical thinking must always be present for a finding that s. 15 is breached.

However, itsabsenceisafactor to be considered. The age-based distinction was madefor
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an ameliorative, non-discriminatory purpose, and its social and economic thrust and impact
were directed to enhancing the position of young people in society by placing themin a
better position to find employment and live fuller, more independent lives. Nor, on the
findingsof thetrial judge, isit established that the program=s effect wasto undermine the

worth of its members in comparison with older people.

71 The most compelling way to put the claimant=s caseisthis. We are asked to
infer from the apparent lack of widespread participation in programs that some recipients
under 30 must at some time have been reduced to utter poverty. From thiswe are further
asked to infer that at |east some of these people=shuman dignity and ability to participate

as fully equal members of society were compromised.

72 The inferences that this argument asks usto draw are problematic. Thetria
judge, asdiscussed, was unableto find evidence of actual adverseimpact on under-30sasa
group. Moreover, the argument rests on a standard of perfection in social programs. As
this Court noted in Law, that is not the standard to be applied. Some people will aways
fall through the cracks of social programs. That does not establish denial of human dignity
and breach of s. 15. What isrequired is demonstration that the program asawholeand in
the context of Law=sfour factorsin purpose or effect denied human dignity to the affected
class, penalizing or marginalizing them simply for being who they were. Inthiscase, that

has not been shown.

73 In many respects, the case before us is strikingly similar to Law. The
provision there drew an age-based distinction in a survivor=s entitlement to pension
benefits, allocating no benefit to survivors who were under 35 years of age at the time of

the contributor=s death, in the absence of specific circumstances provided for in the
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legislation. The provision here draws an age-based distinction in an unemployed
individua=sentitlement to welfare benefits, alocating areduced monetary benefit coupled
with a program participation incentive to unemployed individual swho are under 30 years
of age at the time of receipt, in the absence of specific circumstances provided for in the
Regulation. The appellant in Law argued that the distinction, however well intentioned,
was based on afaulty assumption that younger people can more easily obtain employment
than older people. The appellant here argues that the distinction, however well
intentioned, is based on afaulty assumption that younger people can more easily obtain
employment than older people. The appellant in Law emphasized short-term differences,
while the respondent emphasized long-term needs. The appellant here emphasi zes short-
term differences, while the respondent emphasizes long-term needs. The Court held in
Law that whilethe law contained afacial age-based distinction that treated younger people
adversely, Athe differential treatment does not reflect or promote the notion that they are
less capable or less deserving of concern, respect, and consideration, when the dual
perspectives of long-term security and the greater opportunity of youth are considered@
(para. 102). Similarly here, the aim of the legislation in averting long-term dependency on
welfare and promoting insertion into the labour force, coupled with the provision of job
training and remedia education programs, leads to the conclusion that the differential
treatment does not reflect or promote the notion that young people are less capable or less
deserving of concern, respect, and consideration. The Court found in Law that the
legislation=s failure to correspond perfectly to the circumstances of each and every
individual member of the affected group did not Aaffect the ultimate conclusion that the
legidlation is consonant with the human dignity and freedom of the appellant@(para. 106).
Likewise here, the legidation=s arguable failure to correspond perfectly to Ms.

Gosselin=s personal circumstances, the only circumstances described in the record, does
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not affect the ultimate conclusion that the legislation is consonant with her human dignity

and freedom, and with the human dignity and freedom of under-30s generally.

74 I concludethat theimpugned law did not violate the essential human dignity of
welfare recipients under 30. We must base our decision on the record before us, not on
persona beliefs or hypotheticals. On the facts before us, the law did not discriminate
against Ms. Gosselin, either individually or as a member of the group of 18- to 30-year-
oldsin Quebec. The differential welfare scheme did not breach s. 15(1) of the Canadian

Charter.

B. Doesthe Social Assistance Scheme Violate Section 7 of the Canadian Charter?

75 Section 7 states that A[e]veryone hastheright to life, liberty and security of
the person@and Athe right not to be deprived@of these Aexcept in accordance with the
principles of fundamental justice@ The appellant argues that the s. 7 right to security of
the person includestheright to receive aparticular level of social assistance from the state
adequate to meet basic needs. She argues that the state deprived her of this right by
providing inadequate welfare benefits, in away that violated the principles of fundamental
justice. There are three elements to this claim: (1) that the legidlation affects an interest
protected by theright to life, liberty and security of the person within the meaning of s. 7;
(2) that providing inadequate benefits constitutes a Adeprivation@by the state; and (3) that,
if deprivation of aright protected by s. 7 isestablished, thiswas not in accordance with the
principles of fundamental justice. Thefactual record isinsufficient to support thisclaim.

Nevertheless, | will examine these three e ements.
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76 The first inquiry iswhether the right here contended for Ctheright to alevel
of social assistance sufficient to meet basic needs Cfalswithins. 7. Thisrequires usto
consider the content of theright tolife, liberty and security of the person, and the nature of

the interests protected by s. 7.

77 As emphasized by my colleague Bastarache J., the dominant strand of
jurisprudence on s. 7 sees its purpose as guarding against certain kinds of deprivation of
life, liberty and security of the person, namely, those Athat occur as a result of an
individual=sinteraction with the justice system and its administration@ New Brunswick
(Minister of Health and Community Services) v. G. (J.), [1999] 3 S.C.R. 46, at para. 65.
A[T]hejustice system and its administration@refersto Athe state=s conduct in the course
of enforcing and securing compliancewiththelaw@(G. (J.), at para. 65). Thisview limits
the potential scope of Alife, liberty and security of the person@by asking whom or what s.
7 protects against. Under this narrow interpretation, s. 7 does not protect against al
measuresthat might in someway impingeon life, liberty or security, but only against those
that can be attributed to state action implicating the administration of justice: see Reference
re ss. 193 and 195.1(1)(c) of the Criminal Code (Man.), [1990] 1 S.C.R. 1123 (the
AProstitution Reference@, at pp. 1173-74, per Lamer J. (as he then was), writing for
himself; B. (R v. Children=s Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315,
at paras. 21-23, per Lamer C.J., again writing for himself alone; and G. (J.), supra, for the
majority. This approach was affirmed in Blencoe v. British Columbia (Human Rights
Commission), [2000] 2 S.C.R. 307, 2000 SCC 44, per Bastarache J. for the majority.

78 ThisCourt hasindicated initss. 7 decisions that the administration of justice
does not refer exclusively to processes operating in the criminal law, as Lamer C.J.

observedin G. (J.), supra. Rather, our decisionsrecognize that the administration of justice

2002 SCC 84 (CanLll)



-70-

canbeimplicated in avariety of circumstances: see Blencoe, supra (human rights process);
B. (R.), supra (parental rights in relation to state-imposed medical treatment); G. (J.),
supra (parental rights in the custody process); Winnipeg Child and Family Services
(Northwest Area) v. G. (D.F.), [1997] 3 S.C.R. 925 (liberty to refuse state-imposed
addiction treatment). Bastarache J. arguesthat s. 7 appliesonly in an adjudicative context.
With respect, | believe that this conclusion may be premature. An adjudicative context
might be sufficient, but we have not yet determined that one is necessary in order for s. 7

to be implicated.

79 In my view, it is both unnecessary and undesirable to attempt to state an
exhaustive definition of the administration of justice at this stage, delimiting all
circumstancesin which the administration of justice might conceivably beimplicated. The
meaning of the administration of justice, and more broadly the meaning of s. 7, should be
allowed to develop incrementally, as heretofore unforeseen issues arise for consideration.
Theissue hereisnot whether the administration of justiceisimplicated Cplainly itisnot C

but whether the Court ought to apply s. 7 despite this fact.

80 Can s. 7 apply to protect rights or interests wholly unconnected to the
administration of justice? The question remainsunanswered. InR. v. Morgentaler, [1988]
1 S.C.R. 30, at p. 56, Dickson C.J., for himself and Lamer J. entertained (without deciding
on) the possibility that the right to security of the person extends Ato protect either
interests central to personal autonomy, such asaright to privacy@ Similarly, inlrwin Toy
Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, at p. 1003, Dickson C.J., for the
majority, left open the question of whether s. 7 could operate to protect Aeconomic rights

fundamental to human . . . survival@ Some cases, while on their facts involving the
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administration of justice, have described the rights protected by s. 7 without explicitly

linking them to the administration of justice: B.(R.), supra; G. (D.F.), supra.

81 Even if s. 7 could be read to encompass economic rights, a further hurdle

emerges. Section 7 speaks of the right not to be deprived of life, liberty and security of the

person, except in accordance with the principles of fundamental justice. Nothing in the
jurisprudence thus far suggeststhat s. 7 places a positive obligation on the state to ensure
that each person enjoys life, liberty or security of the person. Rather, s. 7 has been
interpreted as restricting the state=s ability to deprive people of these. Such adeprivation

does not exist in the case at bar.

82 One day s. 7 may be interpreted to include positive obligations. To evoke
L ord Sankey=scelebrated phrasein Edwardsv. Attor ney-General for Canada, [1930] A.C.
124 (P.C.), at p. 136, the Canadian Charter must be viewed as Aa living tree capable of
growth and expansion within its natural limits@ see Reference re Provincial Electoral
Boundaries(Sask.), [1991] 2 S.C.R. 158, at p. 180, per McLachlin J. It would beamistake
to regard s. 7 as frozen, or its content as having been exhaustively defined in previous

cases. In this connection, LeBel J.=swords in Blencoe, supra, at para. 188 are apposite:

We must remember though that s. 7 expresses some of the basic values of
the Charter. It is certainly true that we must avoid collapsing the contents of
the Charter and perhaps of Canadian law into a flexible and complex
provision likes. 7. But itsimportanceis such for the definition of substantive
and procedural guarantees in Canadian law that it would be dangerous to
freeze the development of this part of the law. The full impact of s. 7 will

remain difficult to foresee and assess for along while yet. Our Court should
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be alive to the need to safeguard a degree of flexibility in the interpretation

and evolution of s. 7 of the Charter.

The question therefore is not whether s. 7 has ever been Cor will ever be Crecognized as
creating positiverights. Rather, the question iswhether the present circumstanceswarrant
anovel application of s. 7 asthe basisfor apositive state obligation to guarantee adequate

living standards.

83 I conclude that they do not. With due respect for the views of my colleague
Arbour J,, | do not believe that there is sufficient evidence in this case to support the
proposed interpretation of s. 7. | leave open the possibility that a positive obligation to
sustain life, liberty, or security of the person may be made out in special circumstances.
However, this is not such a case. The impugned program contained compensatory
Aworkfare@provisions and the evidence of actual hardshipiswanting. Thefrail platform
provided by the facts of this case cannot support the weight of apositive state obligation of

citizen support.

84 Inview of my conclusionsunder s. 15(1) and s. 7 of the Canadian Charter, the
issue of justification under s. 1 does not arise. Nor does the issue of Canadian Charter

remedies arise.

C. Doesthe Social Assistance Scheme Violate Section 45 of the Quebec Charter?

85 Section 45 of the Quebec Charter provides that every person in need has a

right to Ameasures of financial assistance and to social measures provided for by law,

susceptible of ensuring such person an acceptable standard of living@
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86 Ms. Gosselin argues that s. 45 creates a right to an acceptable standard of
living and that Quebec=s social assistance scheme breached that right. On thisissue, she
substantially echoesthe position of Robert J.A., dissenting, in the Quebec Court of Appeal.
Shefurther arguesthat aremedy for thisalleged breach ought to be available under s. 49 of

the Quebec Charter, a proposition that Robert J.A. rejected.

87 There can be no doubt that s. 45 purports to create a right. However,
determining the scopeand content of that right presents something of achallenge, ass. 45
is ambiguous, admitting of two possible interpretations. According to the first
interpretation, by providing a right to Ameasures provided for by law, susceptible of
ensuring . . . an acceptable standard of living@ s. 45 requires courts to review social
assi stance measures adopted by thelegislature to determine whether or not they succeed in
ensuring an acceptable standard of living. This is the approach urged upon us by the

appellant.

88 A second interpretation reads s. 45 as creating afar morelimited right. Onthis
view, s. 45 requiresthe government to provide social assistance measures, but it placesthe
adequacy of the particular measures adopted beyond the reach of judicial review. The
phrase Asusceptible of ensuring . . . an acceptable standard of living@servesto identify the
measuresthat are the subject matter of the entitlement, i.e. to specify the kind of measures
the state is obliged to provide, but it cannot ground a review of their adequacy. In my
view, several considerations militate in favour of this second interpretation, as | indicate

below.
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89 Attention to the other provisions of Chapter 1V of the Quebec Charter, entitled
AEconomic and Socia Rights@ helpsto put s. 45 in context, and sheds considerabl e light
ontheinterpretiveissue. Some of the provisionsin Chapter 1V deal with rights as between
individuals, and do not directly implicate the state at all. For example, s. 39 provides that
Ale]very child has aright to the protection, security and attention that his parents or the
persons acting in their stead are capable of providing@ However, most of Chapter 1V=s
provisionsdo implicatethe state, including s. 45. Of these provisionsimplicating the state,
al but two deal with Apositive rights@ That is, the rights described correspond to
obligationsfor the state to do, or to provide, something. Theseincludes. 40 (right to free
public education); s. 41 (right to religious or moral education); and s. 44 (right to

information).

90 Most of the provisions creating positive rights contain limiting language
sharply curtailing the scope of the right. For example, the right to free public education
provided at s. 40 isstated in the following terms: Ale]very person hasaright, to the extent

and according to the standards provided for by law, to free public education@(emphasis

added). It would be misleading to characterize that right as creating a free-standing
entitlement to free public education, in light of thislimitation. Rather, the language of the
provision suggests that the particulars of the regime enacted by the legislature in order to

provide free education are beyond judicial review of their sufficiency.

91 This same structure applies to other key provisions in Chapter 1V. For

example:

41. Parentsor the persons acting in their stead have aright to requirethat, in
the public educational establishments, their children receive a religious or
moral education in conformity with their convictions, within the framework of
the curricula provided for by law.
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42. Parents or the persons acting in their stead have aright to choose private
educational establishments for their children, provided such establishments
comply with the standards prescribed or approved by virtue of the law.

44. Every person has aright to information to the extent provided by law.

46. Every person who works has aright, in accordance with the law, to fair
and reasonable conditions of employment which have proper regard for his
health, safety and physical well-being.

92 In all these cases, the rights provided are limited in such away as to put the
specific legidlative measures or framework adopted by thelegis ature beyond the reach of
judicia review. These provisions require the state to take steps to make the Chapter IV
rights effective, but they do not allow for the judicial assessment of the adequacy of those
steps. Indeed, the only provision creating a positive right that does not display thisfeature
iss. 48, which states that A[e]very aged person and every handicapped person has aright
to protection against any form of exploitation@ However, this provision seems
distinguishableinthat, unlike the other rights discussed above, the right contempl ated does

not a priori require the adoption of a specia regime for its fulfilment.

93 Was s. 45 intended to make the adequacy of a social assistance regime=s
specific provisions subject to judicial review, unlike the neighbouring provisions
canvassed above? Had the legislature intended such an exceptional result, it seemsto me
that it would have given effect to this intention unequivocally, using precise language.
There are examples of legal documents purporting to do just that. For example, Article
11(1) of the International Covenant on Economic, Social and Cultural Rights, 993
U.N.T.S. 3, recognizes Atheright of everyoneto an adequate standard of living for himself
and his family, including adequate food, clothing and housing, and to the continuous
improvement of living conditions@ Article 22 of the Universal Declaration of Human

Rights, G.A. Res. 217 A (111), U.N. Doc. A/810, at 71 (1948), providesthat A[e]veryone,
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asamember of society, hastheright to social security@end is Aentitled to realization. . .
of the economic, social and cultura rights indispensable for his dignity and the free

development of his personality@ Article 25(1) provides that:

Everyone has the right to a standard of living adequate for the health and
well-being of himself and of hisfamily, including food, clothing, housing and
medical care and necessary social services, and the right to security in the
event of unemployment, sickness, disability, widowhood, old age or other lack

of livelihood in circumstances beyond his control.

In contrast to these provisions, which unambiguously and directly define the rights to
which individuals are entitled (even though they may not be actionable), s. 45 of the
Quebec Charter is highly equivocal. Indeed, s. 45 features two layers of equivocation.
Rather than speaking of aright to an acceptable standard of living, s. 45refersto aright to
measures. Moreover, the right is not to measures that ensure an acceptable standard of

living, but to measuresthat are susceptible of ensuring an acceptable standard of living. In

my view, the choice of the term Asusceptible@underscores the idea that the measures
adopted must be oriented toward the goal of ensuring an acceptabl e standard of living, but
are not required to achieve success. In other words, s. 45 requires only that the government
be able to point to measures of the appropriate kind, without having to defend the wisdom
of its enactments. This interpretation is also consistent with the respective institutional
competence of courts and legislatures when it comes to enacting and fine-tuning basic

social policy.

9 For these reasons, | am unable to accept the view that s. 45 invites courts to

review the adequacy of Quebec=s social assistance regime. The Social Aid Act provides
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the kind of Ameasures provided for by law@that satisfy s. 45. | concludethat therewasno

breach of s. 45 of the Quebec Charter in this case.

95 Notwithstanding my conclusion that thereisno breach of s. 45, | wishto make
abrief comment on theissue of remedies. | agree with much that my colleague Bastarache
J. sayson the question of remedies. In particular, | agreethat abreach of s. 45 cannot give
rise to adeclaration of invalidity, since such aremedy isavailable only under s. 52 of the
Quebec Charter, which applies exclusively to s. 1 to s. 38. | further agree that s. 49 finds
no application to a case such as this. However, | must respectfully disagree with
Bastarache J. that it followsfrom the foregoing considerationsthat determining whether s.

45 has been breached is superfluous.

96 While it is true that courts lack the power to strike down laws that are
inconsistent with the social and economic rights provided in Chapter 1V of the Quebec
Charter, it doesnot follow from thisthat courts are excused from considering claims based
upon these rights. Individuals claiming their rights have been violated under the Charter
areentitled to have those claims adjudicated, in appropriate cases. The Quebec Charter is
a legal document, purporting to create social and economic rights. These may be
symbolic, in that they cannot ground the invalidation of other laws or an action in
damages. But there is aremedy for breaches of the social and economic rights set out in
Chapter 1V of the Quebec Charter: where these rights are violated, a court of competent

jurisdiction can declare that thisis so.

V. Conclusion
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97 | would dismiss the appeal. | conclude that Quebec=s social assistance
scheme, as it stood from 1987 to 1989, did not violate s. 7 or s. 15(1) of the Canadian
Charter, or s. 45 of the Quebec Charter. Accordingly, | would answer the constitutional

guestions as follows:

1. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 15(1) of
the Canadian Charter of Rights and Freedoms on the ground that it
established a discriminatory distinction based on age with respect to

individuals, capable of working, aged 18 to 30 years?

No.

2. If so,istheinfringement justified in afree and democratic society under s.
1 of the Canadian Charter of Rights and Freedoms?

In view of the answer to Question 1, it is not necessary to answer this

guestion.

3. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 7 of the
Canadian Charter of Rights and Freedoms on the ground that it deprived
thoseto whom it applied of their right to security of the person contrary to

the principles of fundamental justice?

No.

4. If so,istheinfringement justified in afree and democratic society under s.
1 of the Canadian Charter of Rights and Freedoms?
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In view of the answer to Question 3, it is not necessary to answer this

guestion.

The following are the reasons delivered by

L=Heureux-DuBE J. (dissenting) C

|. Introduction

98 This appea raises the question of the congtitutionality of s. 29(a) of the
Regulation respecting social aid, R.R.Q. 1981, c. A-16, r. 1 (since repeaed). In my
opinion, s. 29(a) does violate ss. 15 and 7 of the Canadian Charter of Rights and
Freedoms (the ACanadian Charter @ without justification, aswell ass. 45 of the Quebec
Charter of Human Rights and Freedoms, R.S.Q., ¢c. C-12 (AQuebec Charter@.

Accordingly, | would allow the appeal.

99 In reaching these conclusions, | agree with my colleagues Bastarache and
LeBel JJ, in the result, as to the violation of s. 15, and with my colleague Arbour J.=s
reasons asto theviolation of s. 7 of the Charter. Astos. 45 of the Quebec Charter, | am
basically in agreement with the dissenting opinion of Robert J.A. (now Chief Justice) of
the Quebec Court of Appeal ([1999] R.J.Q. 1033), and therefore disagree with the opinion

of LeBdl J. on thisissue.

100 Sincel have some reservations and comments on each of the above analyses|

set out the following remarks.
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Il. Analysis

A. Section 15

101 The present facts provide this Court with an opportunity to revisit the
fundamental objectives of, and reaffirm its commitment to, the Canadian Charter=s

equality guarantee.

102 The purpose of a s. 15 inquiry is to determine whether the claimant has
received substantive equality or equal benefit before and under thelaw. Equality isdenied
when the claimant suffers the pernicious effects of a distinction drawn on the basis of an
irrelevant characteristic. Such adistinction may be drawn on an enumerated or analogous
ground and appear on the face of the law. Alternatively, the distinction may be facially
neutral and the negative effects may uniquely be visited upon individuals who possess a
personal characteristic that correspondsto the enumerated or analogousgrounds. In either

case, discrimination is the result.

103 The Canadian Charter=s structure dictates that even a finding that the
claimant has been denied substantive equality is not the final step of the inquiry; it is
possiblefor theinfringement of s. 15to bejustified under s. 1. Itisimportant to remember
that the s. 15 inquiry precedes, and must always be kept distinct from, the s. 1 analysis.
Theevaluation of as. 15 claim must always remain focussed on the particular claimant and

his or her experience of the law.
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104 The above comments should be uncontroversial, grounded asthey arein this
Court=sequality jurisprudence. Y et it appears necessary to recall what the purposes of s.
15 are, and what they are not. Presumptively excluding from s. 15's protection groups
which clearly fall within an enumerated category does not serve the purposes of the
equality guarantee. Abstract discussion about the nature of particular grounds does not
servethe purposesof s. 15. Blurring the division between therights provisionsand s. 1 of
the Canadian Charter, by incorporating the perspective of the legidature in a s. 15
analysis, is at odds with this Court=s approach to equality and surely does not serve the

purposes of s. 15.

105 A majority of this Court has held that the objective of s. 15 isto affirm the
dignity of individuals and groups by protecting them from unfair governmental action,
which differentiates on the basis of characteristics that can be changed, if at all, only at
great personal cost: Corbierev. Canada (Minister of Indian and Northern Affairs), [1999]
2 S.C.R. 203, at para. 13. The characteristics which fall within the scope of s. 15's
protective ambit have been expressly enumerated by the legislature, or found to be
analogous grounds by thejudiciary: Andrewsv. Law Society of British Columbia, [1989] 1
S.C.R. 143; Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R.
497.

106 This Court has previously been divided over the question of whether certain
characteristics should be recognized as analogous grounds. See, e.g., Miron v. Trudel,
[1995] 2 S.C.R. 418, on the question of whether marital status constitutes an analogous
ground. In the present case, we are in the unusual circumstance of disagreeing about

whether to respect s. 15's expresswording. Those who would Atypically@exclude youth
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from protection under the ground of age ignore both the plain language of the Canadian

Charter, and the method that this Court has adopted for s. 15 inquiries.

107 Under the Law test, the presence of a distinction made on the basis of an
analogous ground is essentially athreshold question that |eads to the heart of the inquiry,
the question of whether the distinction infringes human dignity and contradicts the
purposes of s. 15. It would appear that some are reluctant to accept that an explicit
legidative distinction drawn on the basis of an enumerated ground satisfies the threshold
requirement that permits courtsto proceed to adetailed contextual analysisunder thethird

stage of the Law inquiry.

108 Ageisan enumerated ground. ThisCourt has concluded that once recognized,
an analogous ground remains a permanent marker of suspect distinction in all contexts:
Corbiere, supra. 1t would seemto follow that groundsexplicitly enumeratedin s. 15 were
similarly permanent markers. Admittedly, the Constitution ouststhe protection afforded by
this ground in specific contexts. See Constitution Act, 1867, ss. 23, 29 and 99, and the
discussionin P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), vol. 2, at p. 52-
47. However, the Canadian Charter could have contained a general provision which
excluded those bel ow a certain age threshold from protection against discrimination, as
provincial human rights codes have done. See, e.g., Ontario Human Rights Code,
R.S.0. 1990, c. H.19, s. 10(1) Aage@ The Canadian Charter contains no such

provision.

109 Any attempt to read the limited range of provincial human rights codes= age
protectionsinto s. 15 must fail. Provincial human rights codesin the employment context

expressly exclude those 65 and over from protection on the grounds of age: Ontario
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Human Rights Code, ss. 5(1) and 10(1) Aage@ This Court has declined to follow this
exampleinitss. 15 jurisprudence. It has held that those the age of 65 and over fall within
the scope of s. 15's protection, although government action that discriminateson thisbasis
may be saved under s. 1: McKinney v. University of Guelph, [1990] 3 S.C.R. 229; Harrison
v. University of British Columbia, [1990] 3 S.C.R. 451; Soffman v. Vancouver General
Hospital, [1990] 3 S.C.R. 483; and Tétreault-Gadoury v. Canada (Employment and
Immigration Commission), [1991] 2 S.C.R. 22. This Court=s jurisprudence on age
discrimination has respected the express wording of s. 15, even in the face of contrary
tendencies in quasi-constitutional statutes. | see no principled reason to depart from this

history of fidelity to the Canadian Charter=s text and aspirations.

110 Moreover, any attempt to presumptively exclude youth froms. 15 protection,
for the reason that age is a unique ground, misplaces the focus of as. 15 inquiry. The
proper focus of analysisison the effects of discrimination, and not on the categorizing of

grounds. In Egan v. Canada, [1995] 2 S.C.R. 513, at paras. 48 and 53, | wrote:

We must remember that the groundsin s. 15, enumerated and anal ogous,
are instruments for finding discrimination. They are ameansto an end. By
focussing almost entirely on the nature, content and context of the disputed
ground, however, we have begun to approach it asan end, inand of itself. . . .

Wewill never addressthe problem of discrimination completely, or ferret
it out in al its forms, if we continue to focus on abstract categories and

generalizations rather than on specific effects. [Emphasis deleted.]

111 | recently restated this position in Dunmore v. Ontario (Attorney General),
[2001] 3S.C.R. 1016, 2001 SCC 94, at para. 166. | remain convinced that adiscrimination

claim should be evaluated primarily in terms of an impugned distinction=s effects, asthey
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would have been experienced by areasonable person in the claimant=sposition. The point

of departure should not lie in abstract generalizations about the nature of grounds.

112 Since courts engaged in a s. 15 analysis should focus on the effects of an
impugned distinction, they should also refrain from relying on the viewpoint of the
legislature. Atthes. 15 stage, courts should not be concerned with whether thelegislature
was well-intentioned. This Court haslong recognized that an intention to discriminateis
not a necessary condition for a finding of discrimination: Ontario Human Rights
Commissionv. Smpsons-SearsLtd., [1985] 2 S.C.R. 536; Canadian National Railway Co.
v. Canada (Canadian Human Rights Commission), [1987] 1 S.C.R. 1114; Brooks v.
Canada Safeway Ltd., [1989] 1 S.C.R. 1219; and Andrews, supra, at pp. 173-74. By
necessary implication, the fact that a legislature intends to assist the group or individual
adversely affected by theimpugned distinction al so does not preclude acourt from finding
discrimination. Nor isit determinative, where adistinction produces prejudicial effects,
that alegislature intends to provide an incentive for the affected individualsto alter their
conduct or to change themselvesin waysthat the legislature believeswould ultimately be
beneficial for them: Lavoiev. Canada, [2002] 1 S.C.R. 769, 2002 SCC 23, at paras. 5, per

McLachlin C.J. and L=Heureux-Dubé J., dissenting, and 51, per Bastarache J.

113 Of course, benign legidative intent may aid in saving a discriminatory
distinction at s. 1, but that is a separate inquiry. In the earliest moments of its Canadian
Charter jurisprudence, this Court insisted that the analysis of the right at issue should be
kept separate from the inquiry into an impugned distinction=s justification: R. v. Oakes,
[1986] 1 S.C.R. 103; Andrews, supra, at p. 182. As we enter the third decade of the

Canadian Charter=s existence, | see no reason to depart from this fundamental division.
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Moreover, | am unable to imagine how a departure could result in anything but a

weakening of the equality guarantee.

The Law Test

114 This Court has repeatedly affirmed the importance of protecting individuals
and groups from the negative effects of discrimination, as these are defined from the
perspective of the reasonable person in the claimant=s position. The Law test isone such
affirmation. | turn now to the question of how that test should be interpreted to ensurethat

human dignity remainsthe fundamental reference point for any evaluation of as. 15 claim.

115 It isundisputed that s. 29(a) draws adistinction on an enumerated ground. All
that remains under the Law test is to determine whether the impugned provision denies
human dignity in purpose or effect. | begin by setting out two broad principles which
should animate any application of Law: (1) discrimination need not involve stereotypes,

and (2) the reasonable claimant is the perspective from which to evaluate as. 15 claim.

(a) Discrimination Without Stereotypes

116 In addressing the question of stereotypes, it is worth quoting in full the
unanimous Court in Law=s consolidation of various interpretive approachesto s. 15 (at
para. 51):

It may be said that the purpose of s. 15(1) is to prevent the violation of
essential human dignity and freedom through the imposition of disadvantage,
stereotyping, or political or social prejudice, and to promote asociety inwhich
all persons enjoy equal recognition at law as human beings or as members of
Canadian society, equally capable and equally deserving of concern, respect
and consideration. Legislation which effects differential treatment between
individuals or groups will violate thisfundamental purpose where those who
are subject to differential treatment fall within one or more enumerated or
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analogous grounds, and where the differential treatment reflects the
stereotypical application of presumed group or personal characteristic, or
otherwise has the effect of perpetuating or promoting the view that the
individual isless capable, or less worthy of recognition or value as a human
being or as a member of Canadian society. [Emphasis added.]

This passage presents the application of stereotypical characteristics, and the Aeffect of
perpetuating or promoting the view that the individual is less capable, or less worthy of
recognition@es alternative basesfor finding discrimination. The presence of astereotype
istherefore not a necessary condition for afinding of discrimination and support for this

proposition can be found throughout this Court=s equality jurisprudence.

117 In Andrews, Mclintyre J. regjected the Court of Appeal=s attempt to Adefine
discrimination under s. 15(1) as an unjustifiable or unreasonable distinction@(p. 181), and
reasoned that such a definition would undermine the division between s. 15 and s. 1 (p.
182). A distinction that is stereotypical is necessarily unjustifiable or unreasonable.
Consequently, the presence of a stereotype is not determinative of a finding of a

discrimination.

118 One may object that McIntyre J.=s assertion only demonstrates that the
presence of a stereotype is not sufficient grounds for a finding of discrimination.
However, both Andrewsitself and this Court=s subsequent jurisprudence on adverse effect
discrimination make clear that the presence of stereotypesisalso not anecessary condition

for afinding of discrimination.

119 Thedistinction drawn in Andrewswas discriminatory becauseit wasirrelevant
and singled out a group that was understood to fall within the ambit of s. 15's concern.

Mclintyre J. held (at p. 183):
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A rule which bars an entire class of persons from certain forms of
employment, solely on the grounds of alack of citizenship status and without
consideration of educational and professional qualifications or the other
attributes or merits of individualsin the group, would, in my view, infringes.

15 equality rights.

Mclntyre J. reached his conclusion without considering the question of stereotypes, and
this Court=sjurisprudence demonstrates that stereotypes need not be present for afinding

of adverse effect discrimination.

120 A distinction that resultsin adverse effect discrimination need not, of course,
include an intention to discriminate. In this Court=s definitive statement on indirect
discrimination, McLachlin J. (as she then was) held that adverse effects are Aunwitting,
accidental @ (British Columbia (Public Service Employee Relations Commission) V.
BCGSEU, [1999] 3S.C.R. 3, at para. 49). A neutral distinction, or onethat Aunwittingly @
yields negative effects, is by definition not premised on a negative stereotype. Such
distinctions yield, without justification, disproportionately negative impacts on groups
recognized as being within the scope of an equality provision=s protection. In BCGSEU,

McLachlin J. held (at para. 33):

The standard itself is discriminatory precisely because it treats some
individuals differently from others, on the basis of a prohibited ground: see
generally Toronto-Dominion Bank, supra, at paras. 140-41, per Roberston
JA. As this Court held in Law v. Canada (Minister of Employment and
Immigration), [1999] 1 S.C.R. 497, at para. 66, if arule has a substantively

discriminatory effect on a prohibited ground, it should be characterized as
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such regardless of whether the claimant isamember of amajority or minority

group.

In BCGSEU, the facially neutral standard was discriminatory because it had the effect of
disproportionately excluding women. Asin Andrews, supra, an analysis of stereotypes
was simply not necessary for the disposition of thecase. Prejudicial effectsgivingrisetoa
s. 15 claim may result when a legislature simply fails to turn its mind to the particular
needs and abilities of individuals or groups so asto provide equal benefit under thelaw to
all members of society: BCGSEU, at para. 33; Eldridge v. British Columbia (Attorney
General), [1997] 3 S.C.R. 624.

(b) Dignity Through the Eyes of the Reasonable Claimant

121 If a stereotype is not a necessary or sufficient condition for a finding of
discrimination, there must be other relevant indicators. Law listed four contextual factors
to which aclaimant can refer to demonstrate that a distinction hasthe effect of demeaning
his or her dignity. Before considering these, it would be helpful to revisit Law=s
understanding of human dignity. | reproducein full aparticularly illuminating passage (at

para. 53):

Human dignity means that an individual or group feels self-respect and self-
worth. It is concerned with physical and psychological integrity and
empowerment. Human dignity is harmed by unfair treatment premised upon
personal traits or circumstances which do not relate to individual needs,
capacities or merits. It isenhanced by laws which are sensitive to the needs,

capacities, and meritsof different individuals, taking into account the context
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underlying their differences. Human dignity isharmed when individualsand
groups are marginalized, ignored, or devalued, and is enhanced when laws
recognizethefull place of al individualsand groupswithin Canadian society.

Human dignity within the meaning of the equality guarantee doesnot relateto
the status or position of an individual in society per se, but rather concernsthe
manner in which aperson legitimately feel swhen confronted with aparticular
law. Does the law treat him or her unfairly, taking into account al of the

circumstances regarding the individuals affected and excluded by the law?

122 This passage serves as a reminder that discrimination can arise in
circumstances other than in the presence of stereotypes, and removes an ambiguity inthe
previously cited discussion of equality (see above, at para. 116). On one reading, the
phrase Aor otherwise has the effect of perpetuating or promoting the view that the
individual isless capable, or less worthy of recognition@ taken together with the phrase
Astereotypical application of presumed group or persona characteristic@(see above, at
para. 116), may be understood to suggest that discrimination only arises where there has
been a message sent to the community at large that is demeaning to the claimant. By
contrast, the present passage unequivocally revealsthat dignity can beinfringed evenif the

Amessage@is conveyed only to the claimant.

123 The passage makes clear that if individual interests including physical and
psychological integrity are infringed, a harm to dignity results. Such infringements
undermine the individual=s self-respect and self-worth. They communicate to the
individual that he or sheisnot afull member of Canadian society. Moreover, this passage
proposes areasonableness standard when it discusses what the claimant Alegitimately feels

when confronted with aparticular law@ In these descriptions of human dignity, one can
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hear echoes of my positioninthe 1995 trilogy. In Egan, supra, | held (at para. 56) that the

examination of whether a distinction is discriminatory

should be undertaken from a subjective-objective perspective: i.e. from the
point of view of the reasonabl e person, dispassionate and fully apprised of the
circumstances, possessed of similar attributes to, and under similar

circumstances as, the group of which the rights claimant is a member.

This Court has recently expressed its continuing support for this Areasonable claimant@
standard in Lovelace v. Ontario, [2000] 1 S.C.R. 950, 2000 SCC 37, at para. 55. Seeaso
Corbiere, supra, at para. 65; Granovsky v. Canada (Minister of Employment and
Immigration), [2000] 1 S.C.R. 703, 2000 SCC 28, at para. 81; Winko v. British Columbia
(Forensic Psychiatric Institute), [1999] 2 S.C.R. 625, at para. 75.

124 These preliminary remarks about Law serve asremindersthat stereotypesare
not needed to find adistinction to be discriminatory, and that the reasonable claimant isthe
perspective from, and the standard by which to evaluate a discrimination claim. With

these remarks in mind, it is now time to turn to a consideration of the Law factors.

(c) Putting Effects Firstin Law

125 The four factors in Law are: (1) pre-existing disadvantage, (2) relationship

between grounds and the claimant=s characteristics or circumstances, (3) ameliorative

purposes or effects, and (4) the nature of the interest affected.
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126 Although this Court made clear in Law that it is not necessary that all four
factors be present for there to be a finding that a claimant=s human dignity has been
infringed, and indeed that the presence or absence of no factor isdeterminative, subsequent
applications of the Law test have typically attempted to either refute or establish every

factor. Seee.g., Corbiere, supra, and Lovelace, supra.

127 In addition, although the Court in Law held that Athe most compelling factor
favouring a conclusion that differential treatment imposed by legidlation is truly
discriminatory will be, where it exists, pre-existing disadvantage, vulnerability,
stereotyping, or prejudice experienced by the individual or group@(para. 63), it insisted
that Aalthough a distinction drawn on such a basis is an important indicium of
discrimination, it is not determinative@ (para. 65). Therefore, although pre-existing
disadvantage is the factor the presence of which will most likely weigh in favour of a
finding that human dignity is infringed, its absence does not inexorably lead to the

conclusion that dignity has not been infringed.

128 Courts applying Law must keep thesereservationsin mind. Sincenot all the
factors must be shown to exist, and since pre-existing disadvantageisacompelling, but not
necessary condition, it is conceivable that the sole presence of another factor may be
sufficient to establish an infringement of dignity. Moreover, given that the effects of an
impugned distinction should be the focal point of a discrimination analysis, and that
stereotypes are not necessary for afinding of discrimination, the severeimpairment of an
extremely important interest may be sufficient to ground a claim of discrimination. |

foresaw this possibility in Egan, supra, when | wrote (at para. 65):
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[T]he more fundamental the interest affected or the more serious the
consequences of the distinction, the morelikely that theimpugned distinction
will have a discriminatory impact even with respect to groups that occupy a

position of advantage in society.

It may bethat particularly severe negative effects, as assessed under the fourth contextual
factor inthethird step of the Law test, may alone qualify adistinction asdiscriminatory. It
is at least conceivable that negative effects severe enough would signal to a reasonable
person possessing any personal characteristics, with membership in any classificatory
group, that he or she is being less valued as a member of society. Therefore, even if we
accept for the moment that youth are generally an advantaged group, if adistinction were
to severely harm the fundamental interests of youth and only youth, that distinction would

be found to be discriminatory.

129 These are the facts that are before this Court.

130 As a result of s. 29(a), adults under 30 were uniquely exposed by the
legislative schemeto the threat of living beneath what the government itself considered to
be a subsistence level of income. Of those eligible to participate in the programs, 88.8
percent were unable to increase their benefits to the level payable to those 30 and over.
Ms. Gosselin was exposed to the risk of severe poverty as a sole consequence of being
under 30 years of age. Ms. Gosselin=s psychological and physical integrity were
breached. There is little question that living with the constant threat of poverty is
psychologicaly harmful. Thereisno dispute that Ms. Gosselin lived at times below the
government=s own standard of bare subsistence. In 1987, the monthly cost of proper

nourishment was $152. The guaranteed monthly payment to young adults was $170. |
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cannot imagine how it can be maintained that Ms. Gosselin=s physical integrity was not

breached.

131 The soleremaining question iswhether areasonable personin Ms. Gosselin=s
position, apprised of all the circumstances, would perceive that her dignity had been
threatened. The reasonable claimant would have been informed of the legidature=s
intention to help young peopl e enter the marketplace. She would have been informed that
those 30 and over have more difficulty changing careers, and that those under 30 run
serious socia and personal risks if they do not enter the job market in atimely manner.
She would have been told that the long-term goal of the legidative scheme wasto affirm

her dignity.

132 The reasonable claimant would also likely have been a member of the
88.8 percent who were eligible for the programs and whose income did not rise to the
levelsavailableto all adults 30 years of age and over. Evenif shewished to participatein
training programs, she would have found that there were interval s between the compl etion
of one program and the starting of another, during which the amount of her social
assistance benefit would have plunged. The reasonable claimant would have made daily
life choices in the face of an imminent and severe threat of poverty. The reasonable
claimant would likely have suffered malnourishment.  She might have turned to
prostitution and crimeto make endsmeet. Thereasonable claimant would have perceived
that as a result of her deep poverty, she had been excluded from full participation in
Canadian society. She would have perceived that her right to dignity wasinfringed asa
sole consequence of being under 30 years of age, a factor over which, at any given
moment, she had no control. While individuals may be able to strive to overcome the

detriment imposed by merit-based distinctions, Ms. Gosselin was powerless to alter the
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single personal characteristic that the government=s scheme made determinative for her

level of benefits.

133 The reasonabl e claimant would have suffered, asMs. Gosselin manifestly did
suffer, from discrimination as a result of the impugned legislative distinction. | see no
other conclusion but that Ms. Gosselin would have reasonably felt that shewasbeing less
valued as a member of society than people 30 and over and that she was being treated as

less deserving of respect.

(d) Law=s Other Factors

134 Since | have concluded that finding an individual or group to have suffered a
severe harm to a fundamental interest, as a result of a legislative distinction drawn on
either an enumerated or analogous ground, is sufficient for a court to conclude that the
distinction was discriminatory, it is unnecessary to discuss the remaining Law factors. |

will, however, do so briefly.

135 In respect of the second factor, there should be a strong presumption that a
legidative scheme which causes individuals to suffer severe threats to their physical and
psychological integrity as a result of their possessing a characteristic which cannot be
changed does not adequately take into account the needs, capacity or circumstances of the
individual or group in question. In the present circumstances, the impugned legislation
sought to alleviate young adults= experience of poverty by providing them with training.
However, the reason that young adults experienced poverty was not alack of training, but

rather alack of available employment. In any case, alegislative scheme that exposes the
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members of an enumerated or analogous category, and only those members, to severe

poverty prima facie does not take into consideration the needs of that category=s members.

136 In respect of the third factor, | would like to address an apparent confusion.

Law states at para. 72:

An ameliorative purpose or effect which accords with the purpose of s. 15(1)
of the Charter will likely not violate the human dignity of more advantaged
individual swherethe exclusion of these more advantaged individualslargely
correspondsto the greater need or the different circumstances experienced by

the disadvantaged group being targeted by the legidlation.

This passage makes clear that the ameliorative purpose must be for the benefit of agroup
less advantaged than the one targeted by the impugned distinction. The relevant
ameliorative purpose under the third factor is not defined with reference to the group that

suffers the disadvantage imposed by the impugned distinction.

137 | stipulated above that youth do not suffer pre-existing disadvantage for the
purpose of showing that in circumstances such as the present, a severe negative effect
under the fourth factor would be sufficient to establish an infringement of dignity. | did
not concede the point, nor do | believe that it should be conceded. The motivation behind
the present legislative scheme was precisely to help ayoung adult population that wasin
disadvantaged circumstances. |If 23 percent of young adults were unemployed by
comparison with 14 percent of the general active population, and if an unprecedented

number of young people were entering the job market at a time when federa social
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assistance programswerefaltering, | fail to see how young adultsdid not suffer fromapre-

existing disadvantage.

138 It may be argued that in the long view of history, young people have not
suffered disadvantage, and therefore, for the purposes of an equality analysis, acourt need
not consider young people to suffer from pre-existing disadvantage. This is, however,
inconsistent with abasic premise of discrimination law. In Brooks, supra, this Court held
that a disadvantage need not be shared by all members of agroup for there to be afinding
of discrimination, if it can be shown that only members of that group suffered the
disadvantage. This Court held that adistinction drawn on the basis of pregnancy could be
found to discriminate against women, since although not al women would become
pregnant, only women could. The same conclusion was reached in Egan, supra, whereit
did not matter whether the particular claimants would have made net gains by being
included in the governmental pensionregimeat issue. What mattered wasthat wherethere

was a disadvantage, it fell solely on the basis of sexual orientation.

139 A unique constellation of circumstances caused a crisis of unemployment, at
the historical moment in question, which threatened human dignity in ways that were
particularly grievousfor young adults. Only youth would suffer from thelong-term harms
to self-esteem that attend not participating in the workforce at ayoung age. Thereasoning
in Brooks, supra, applied to the present circumstances should lead to the conclusion that
while not all members of the class Ayoung adults throughout time@suffered the particular
threatsto self-esteem that attend youth unemployment, only members of that class, or only
Ayoung adults at the relevant time@ did. Application of the reasoning in Brooks should

lead to the conclusion that young adults suffered from a pre-existing disadvantage.
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140 The breach of s. 15 was not justified under s. 1 and | concur entirely with my

colleague Bastarache J.=s s. 1 analysis on this point.

B. Section 7

141 | concur in my colleague Arbour J.=s thorough analysis of s. 7 of the
Canadian Charter and for the reasons she expresses, | agreethat s. 29(a) of the Regulation
does violate s. 7. | would, however, like to offer a clarification. It is true that the
legidlatureisin the best position to make the all ocative choices necessary to implement a
policy of socia assistance. For a wide variety of reasons, courts are not in the best
position to make such choices, and thisiswhy this Court has historically shown judicial
deference to governments in these matters. See, e.g., Mahe v. Alberta, [1990] 1 S.C.R.
342; Reference re Public Schools Act (Man.), s. 79(3), (4) and (7), [1993] 1 S.C.R. 839;

and Eldridge, supra.

142 However, athough governments should in general make policy
implementation choices, other actors may aid in determining whether social programsare
necessary. In the present case, the government stated what it considered to be aminimal
level of assistance but aclaimant can al so establish with adequate evidence what aminimal
level of assistance would be. An analogy with the jurisprudence on minority language
rights instruction may be helpful. In such cases, plaintiffs are able to establish whether
Anumbers warrant@ the provison of minority language instruction even though
legidlatures and executives are generally given deference with respect to the operational
choices that result in facilities being provided. See e.g., Mahe, supra. The same logic

should apply in cases such as the present one.
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143 Asregardss. 1, | do not share my colleague Arbour J.=s contextual analysisin
al itsrefinements (paras. 349-58), and prefer the approach to legidlative context offered by
Gonthier J. in Sauvé v. Canada (Chief Electoral Officer), [2002] 3 S.C.R. 519, 2002 SCC
68. The latter wrote (at para. 98):

The role of this Court, when faced with competing social or political
philosophies and justifications dependent on them, is therefore to define the
parameters within which the acceptable reconciliation of competing values

lies. [Emphasisin original.]

Nonetheless, substantially for the reasons Arbour J. expressed as well as those of Robert
J.A.=sdissent in the Quebec Court of Appedl, | agreethat the present violation of s. 7 was
not justified.

C. Section 7 and Section 15

144 In another context, s. 15 concerns informed my analysis of s. 7. This was
appropriate because the provisions of the Canadian Charter are to be understood as
mutually reinforcing (see, e.g., R v. Lyons, [1987] 2 S.C.R. 309, at p. 326; R. v. Tran,
[1994] 2 S.C.R. 951, at p. 976). In addition, the equality provision is of foundational

importance in the Canadian Charter. AsMclntyre J. wrotein Andrews, supra, at p. 185:

The section 15(1) guarantee isthe broadest of all guarantees. It appliesto

and supports al other rights guaranteed by the Charter.
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Consequently, in New Brunswick (Minister of Health and Community Services) v. G. (J.),
[1999] 3 S.C.R. 46, | brought the lens of the equality guarantee to the appellant=ss. 7
claim to state-funded counsel in hearings where the Minister of Health and Community
Services sought an extension of a custody order. | found that the claim could only be

adequately addressed in light of the appellant=s status asa single mother. | wrote (at para.

113):
This case raisesissues of gender equality because women, and especially
single mothers, are disproportionately and particularly affected by child
protection proceedings. . . .
145 Conversely, inthe present and similar fact situations, judicia interpretations of

s. 15 can beinformed by s. 7. To explain why, | revisit my reasonsin Egan. | wrote (at

para. 63):

[T]he nature, quantum and context of an economic prejudice or denia of such
a benefit are important factors in determining whether the distinction from
which the differing economic consequences flow is one which is
discriminatory. If all other thingsare equal, the more severe and localized the
economic consequences on the affected group, the more likely that the
distinction responsible for these consequences is discriminatory within the

meaning of s. 15 of the Charter.

If, as in the present case, a harm is visited uniquely upon members of an analogous or

enumerated group and issevere enough to giverisetoas. 7 claim, then therewill beprima
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faciegroundsfor as. 15 claim. Thisconclusion must follow fromtheaboves. 15 analysis,

which placesindividual s= experience of discrimination at the centre of judicial attention.

D. Section 45 of the Quebec Charter

146 | subscribe entirely to the exhaustive analysis of s. 45 of the Quebec Charter
undertaken by Robert J.A. in his dissenting opinion in the Quebec Court of Appeal. For
the reasons he expresses, | conclude as he does as to a violation of s. 45 of the Quebec

Charter in the present case.

147 AsRobert JA. states (at p. 1092): [TRANSLATION] ASection 45 of the Quebec
Charter thusbearsavery close resemblanceto article 11 of the International Covenant on
Economic, Social and Cultural Rights@ which, as the Court of Appeal notes, para. 10 of
the Report on the Fifth Session of the United Nations Committee on Economic, Social and
Cultural Rightsfurther specifiesas containing: Aaminimum core obligation to ensurethe
satisfaction of, at the very least, minimum essential levels [of subsistence needs and the

provision of basic services|@(ibid., at p. 1093).

148 | am alsoin agreement that the Quebec Charter [TRANSLATION] Awasintended
to establish adomestic law regimethat reflects Canada=sinternational commitments@p.
1099) and that (at p. 1101)

[TRANSLATION] the quasi-constitutional right guaranteed by section 45 to
social and economic measures susceptible of ensuring an acceptable
standard of living includes, at the very least, the right of every person in
need to receive what Canadian society objectively considers sufficient
means to provide the basic necessities of life.
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[11. Conclusion

149 In the result, | agree with the result reached by each of my colleagues
Bastarache, Arbour and LeBel JJ. and would allow the appeal with costs throughoui.

The following are the reasons delivered by

BASTARACHE J. (dissenting) C

|. Introduction

150 This case involvesthe constitutional review of aprovision that existed in the
regulations under Quebec=s Social Aid Act, R.S.Q., c. A-16, between 1984 and 1989. That
provision fixed the maximum benefits to be received by single adults under the age of 30

at alevel approximately one third that of those 30 years of age and over.

151 The appellant has offered this Court a number of constitutional issues to
consider. She claims, on behalf of herself and all single recipients of welfare in the
province of Quebec who were under the age of 30 at some point between 1985 and 1989,
that the benefits provision violates the right not to be deprived of security of the person
under s. 7 of the Canadian Charter of Rights and Freedoms (ACanadian Charter @or
ACharter @, theright to equal treatment before and under the law, protected by s. 15 of the
Canadian Charter, as well as the right to be provided with a decent level of support,
guaranteed by s. 45 of the Quebec Charter of Human Rights and Freedoms, R.S.Q., c. C-
12 (AQuebec Charter @.
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152 In making her claim, the appellant is seeking adeclaration from this Court that
the provision was constitutionally invalid pursuant to s. 52 of the Constitution Act, 1982
and s. 45 of the Quebec Charter, as well as damages in the amount of $388,563,316 for
benefits denied to the members of the appellant=s group, pursuant to s. 24(1) of the
Canadian Charter and the joint operation of ss. 45 and 49 of the Quebec Charter, from

March 1985 to July 31, 1989.
153 In the end, | conclude that s. 29(a) of the Regulation respecting social aid,
R.R.Q. 1981, c. A-16, r. 1, violated the appel lant=s s. 15 right to equal benefit of the law,

and that such discrimination was not justified under s. 1.

[lI. Legidative History

154 Atissueinthiscaseisthedifferential treatment of social assistancerecipients
under 30 years of age. This differential treatment is prescribed by s. 29(a) of the
Regulation respecting social aid. To properly determine whether s. 29(a) is
discriminatory, it is necessary to look at the section inits historical context aswell asthe

context of its governing legislation and regulations.

155 The Social Aid Act of 1984 grew out of reforms to Quebec social policy that
dated back to thelate 1960s. Thefirst Social Aid Act in Quebec was brought into forcein
1970. Prior to that time, Quebec socia policy focussed, through avariety of legidative
Acts, on the needs of those citizens who were unable to work. The guiding principle for
this combination of Acts was that the more incapable one was of working, the greater
one=sbenefitswould be. Even at that time, however, some benefitswere provided to able-

bodied persons. Under this regime, distinctions were made and benefits were based on
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whether or not one lived with one=s parents, and whether one was under 30 years of age.
For instance, under the pre-1970 law, aperson under 30 who lived with hisor her parents
would receive $30 amonth, while aperson who lived on hisor her own would receive $55.

For those 30 and over, the benefits also varied based on whether they lived in arural or
urban setting. A person 30 and over living aone in the city would be eligible for a $65

benefit, while one living with a parent would receive only $55.

156 The reforms of 1969-1970 sought to change the foundational principles of
Quebec social policy, moving from aregime based on degree of incapacity to one based on
need. Despite thisemphasison need, the distinction between those under 30 and those 30
and over was maintained and incorporated into the new legislation. Whereas the benefits
of those 30 and over varied depending on whether or not they lived with their parents
(from $75 to $106), those under 30 received only the $75 amount. In other words, those
under 30 were deemed to be living with their parents, regardless of their actual

circumstances.

157 Over the course of the next decade, the benefitsfor those 30 or over grew at a
much faster rate than those for single persons under 30. Apart from severa slight
adjustments, the under-30 benefits remained stable, while the reforms of 1974 increased
the benefitsfor those 30 and over by 45 percent. Other amendments madein 1975 indexed
benefits for those 30 and over to the rate of inflation. By the time the under-30 benefits
wereindexed, in 1979, they had fallen to 36 percent of those of asimilarly situated person

30 and over. In 1969, they had represented 84 percent of the full amount.

158 In the early 1980s, the Quebec government, responding to a deep and long-

lasting crisisin the North American economy, once again considered reforming its Social
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Aid Act. Between 1981 and 1983, unemployment in Quebec had skyrocketed from
traditional levels of around 8 percent to approximately 14 percent. Among young people,
the levels of unemployment were even more pronounced. 'Y outh unemployment in 1982
was 23 percent. The difference between youth unemployment and the rate for the general
population had never been higher. During this period, the government was al so concerned
by a change in the composition of social assistance recipients. Between 1975 and 1983,
the number of people under 30 on socia assistancerose six-fold, to 85000. Thisresulted
in the proportion of social assistance recipients under 30 rising from 3to 12 percent. The
government was al so witnessing an increase in the percentage of able-bodied recipients; it
went from 41 percent in 1974 to 75 percent in 1983. At the same time, the government

was seeing an increasein the number of recipientswith arelatively high level of education.

159 In response to this grim picture, the government chose to focus on providing
young people with the skills and education required for them to get jobs. At the centre of
this new approach were three new programs designed to provide people on social
assistance with work experience and education. These programs were, quite practically,
entitled Remedial Education, Community Work and On-the-job Training. Under s. 29(a) of
the new Regulation, social assistance beneficiaries under 30 would continue to receive a
lower level of support (as of 1987 they received $170 per month) than their older
counterparts (who were receiving $466 per month), but could have their benefitsraised by

participating in one of these programs.

160 The Remedial Education Program was designed to help social assistance
recipientsreturn to school to get their high school diploma. For admission to the program,
one had to be arecipient of social assistance who had been out of school for more than

nine months and who had been financially independent of hisor her parentsfor at least six
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months. Thereisevidencethat theilliterate were also excluded. While participatingin a
Remedia Education Program, the beneficiary would receive anincrease of $196 per month
in hisor her social assistance benefits; the participant under 30 years of age wastherefore

left with $100 less than the base amount for the socia assistance beneficiary 30 and over.

161 The On-the-job Training Program was designed to provide social assistance
recipientswith real job experience. A participant would be paired with aprivate or public
organization and work for it on afull-timebasis. During that time, he or shewould receive
specialized training. In order to qualify for this program, the potential participant must
have been out of school for at least 12 months. Holders of CEGEP or university degrees
were excluded from the program. This placement would last one year. During the time
that they participated, social assistance beneficiarieswould receive an increase of $296in
their benefits, $100 of which was paid by their employer. This increase would leave a
person under 30 with the same amount of benefits per month as the base amount for a

person 30 and over.

162 In the Community Work Program, social assistance beneficiarieswere paired
with community organizations or governmental agenciesin order to complete simpletasks.
The goal of this program was to provide more rudimentary work-related skills, such as
learning to show up on time, to dress properly for work, to file documents and to answer
the telephone. Priority for admission to the program was given to those who had been on
socia assistancefor at least one year. Asin the case of the On-the-job Training Program,
participants received a $296 increase in their benefits, $100 of which was paid by the

community organization or government agency.
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163 While al three of these programs were ostensibly designed for social
assistance recipients under 30, at least one of the programs was in fact open to some
persons 30 and over, who received the same increase in their benefits when they
participated. Thus, a recipient under 30 would never receive the same amount as some
similarly situated persons 30 and over, sincethe older person would receivethe same extra

benefit over and above the base benefit.

[1l. Factual Background

164 It was under this legidative and regulatory framework that the claimant and
classrepresentativein this case, Ms. Gosselin, received assistance between 1984 and her
30th birthday, in 1989. Louise Gosselin wasborn on July 9, 1959. Her life has not been
an easy one. Much of her formative years was spent moving back and forth between her
mother=s home and various centres d=accueil and foster homes. Health problems, both
physical and psychological, also constituted aburden. Despite her desireto finish school,

her attempts always seemed to come up short.

165 On the job market, Ms. Gosselin=s success was not any more marked. At
various times she worked as a nurse=s assistant and a waitress but, owing to physical or
mental exhaustion, thesejobs never lasted for long. Suicideswere attempted, alcohol was
abused, jobs were hard to come by, and depression ensued. Thus, from the time she was
18 Ms. Gosselin was, for the most part, reliant on social assistance C as was her mother,

with whom she often lived.

166 In March of 1985, at the age of 25, Ms. Gosselin contacted her local CLSC

(local community service centre) to find out how she might go about finding friends her
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own age. It was at that time that she was first informed of a program known as
ACommunity Work@ In May 1985, she applied and was accepted into the program,
working for an organization called ARéveil des assistés sociaux@ Through this program
she became involved in various committees in which she learned about social assistance
law and about the types of programsthat were availableto assist her. Her participationin
the program hel ped her to meet people and to have more social interactions. However, the
program only lasted one year. After she had completed it, she fell back onto the reduced
amount and was forced to move back in with her mother. No one suggested another

program to her.

167 Living with her mother at the age of 27 was not a comfortable situation; Ms.
Gosselin hoped desperately that her luck would turn around. 1n October of 1986, shewas
forced, following a change in the building=s by-laws, to move out of her mother=s one-
bedroom apartment. She lived in a variety of rooming houses, and maisons d=accuell,
where she faced various types of harassment. At one point, she was able to get a job
cleaning homes, but was unabl e to continue after she was overcome with thefear of being

fired. She reluctantly moved back in with her mother.

168 In November of 1986, she was granted amedical certificate dueto her mental
state; this allowed her to collect the full benefit under the regulations. She moved out of
her mother=s apartment in December of that year. A few monthsl|ater, by happenstance,
her father=s neighbour offered to arrange aplacement for her at Revenu Travail-Quebec as
part of the On-the-job Training Program. She worked there for three months, before
switching placementsto work at a pet store, where she had wanted to work because of her
love of animals. Unfortunately, allergies quickly became a problem and she had to leave

after only a couple of weeks.
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169 At thispoint, shefell back onto the reduced benefit and was hospitalized at a
psychiatric hospital for two months. Released from the hospital in January 1988, shewas
once again considered able-bodied and allocated the reduced benefit. She moved through
several rooming homes, paying $170 per month for rent while receiving only $188 per
month in benefits. In March of 1988, she got her own apartment, paying arent of $235 per
month. To pay for it, she cleaned homes, earning extramoney. In order to make ends
meet, she ate most of her mealsat her mother=s house, but sometimes had to resort to soup

kitchens. In May of 1988, she hurt her back and was granted a medical certificate.

170 In September of 1988, she enrolled in the Remedial Education Program and
went back to school. Whilethisraised her benefitsto $100 less than the base amount, she
was terrified that she would not succeed and would be forced back onto the reduced rate.
After paying her rent and phone, she was|eft with only $150 per month, which she had to
stretch scrupulously in order to buy food and bus tickets. Finally, in July of 1989, she
turned 30 and was allocated the full socia assistance benefit. When that benefit was
added to the money shereceived for participating in the Remedial Education Program, her

total monthly benefits rose to $739 per month.

V. Relevant Statutory and Constitutional Provisions

Social Aid Act, R.S.Q., c. A-16, asamended by An Act to amend the Social Aid Act, S.Q.
1984, c. 5 (repealed by An Act respecting income security, S.Q. 1988, c. 51, s. 92)

Ordinary needs are food, clothing, household and personal requirements
and any other costs relating to the habitation of a house or lodging.

All other needs are specia needs.
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6. Social aid shall meet the ordinary and special needs of any family or
individual lacking means of subsistence.

11. The Minister may propose arecovery plan to afamily or individual who
isreceiving or who applies for social aid.

The recovery plan may include, in particular, the participation of an
individual or a member of a family in a program of work activities or a
training program established by the Minister in view of developing the
recipient's qualifications for an employment.

The criteria of eligibility to a program established under the second
paragraph may take the recipient's age into account.

11.1 The Government, by regulation, shall designate to which work activities
programs or training programs sections 11.2 to 11.4 apply.

11.2 Inthecaseof anindividual or afamily having no dependent child, needs

relating to a recipient=s participation in a designated program are special
needs to the extent determined by regulation for each program.

In all other cases, needs described in thefirst paragraph are special needs
to the extent determined by the Minister for each recipient, but not in excess
of the amount determined by regulation.

31. In addition to the other regulatory powers assigned to it by this act, the
Gouvernement [sic], subject to the provisions of this act, may make
regul ations respecting:

(e) the extent to which the ordinary needs of afamily or individual may be
met through social aid and the methods whereby such needs must be
proven and appraised; in determining what the aid shall be, account may
be taken of the age or capacity for work of an individual or of the
members of a family having no dependent children, having had no
children who are deceased, or the fact that afamily or individual isliving

with arelative or achild;

Regulation respecting social aid, R.R.Q. 1981, c. A-16,r. 1
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(This is the text of the pertinent sections of the Regulation as it appeared on April 17,

1985

23. The ordinary needs of a household shall be determined in terms of its
members, each month, according to the following scale:

Adults Dependent children Ordinary needs
1 0 3573
1 1 488
1 2 and over 526
2 0 568
2 1 615
2 2 and over 651

However, the ordinary needs can be accorded only insofar as the costs a
household incursfor lodging on amonthly basiswithin the meaning of section
27 are equal to or greater than 85 $ for afamily and 65 $ for asingle person.
The ordinary needs are reduced by the amount by which these costsfall short
of these amounts.

29. Aid for ordinary needs shall not exceed:

(a) 121 $ per month, in the case of an individual capable of working and
less than 30 years of age;

(b) twice the monthly amount prescribed in subparagraph a for afamily
without dependent children, where both consorts are able-bodied and under 30
years of age.

In the case of a family without children receiving uninterrupted aid
following an application made before 1 July 1984, subparagraph b of thefirst
paragraph does not apply if the said family had achild who died before 1 July
1984.

For the month in which the application was made, the amounts prescribed
inthefirst paragraph represent the ordinary needs of the household. Thelatter
are apportioned in the manner indicated in section 10.

35.0.1 Sections 11.2 to 11.4 of the Act shall apply to the following programs
established by the Minister under section 11 of the Act:

(a) On-the-job Training Program;
(b) Community Work Program.

Section 11.2 of the Act shall also apply to the Remedial Education
Program.

35.0.2 In order to develop employability, an amount of 150 $isgranted to the
single person or to the adult of a family without dependent children for a
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complete month during which he participatesin a program subject to section
35.0.1.

In the case of a participant in the Remedial Education Program whose

work load established by the school is less than 60 hours per month, an
amount of 150 $ is deducted on the basis of the number of hours of work in
relation to 60.
35.0.5 The amount provided in section 35.0.2 or determined by the Minister
under section 35.0.3, except for child care expenses, isreduced on the basis of
unauthorized hours of absence under programs subject to section 35.0.1 for
the said month with respect to the required hours of participation.

In the case of the Remedia Education Program, the deduction is
established according to unauthorized hours of absence from classes under
this program with respect to the monthly number of class hours.

35.0.6 No reduction is made when the unauthorized hours of absence do not
exceed 5 % of the hours of participation established for a participant during
the month.

35.0.7 The aid shall aso meet the cost required by a person attending a
vocational training course that makes this person eligible for an allowance
under the National V ocational Training Program Act (S.C., 1980-81-82-83, c.
109).

This cost is equal to the amount of the allowance paid, as reduced under
subparagraph f of section 40.

For recipients covered by section 29, the cost is equal to the same amount
less the difference between ordinary needs under section 23 and the amount
prescribed in section 29.

However, it shall not exceed:

i. for afamily, 40 $ plus5 $ per dependent child, plus50 $inthe caseof a
family including only one adult;

ii. for asingle person, 25 $;

The maximum provided in the fourth paragraph shall not apply to the
month inwhich coursesbeginif aid for ordinary needs has been granted for at
least 3 consecutive monthswithout this paragraph having been applied during

the six preceding months.

Section 35.0.2 was amended, effective August 1, 1985, by O.C. 1542-85, 24 July 1985,

(1985) 117 O.G. 11 3690, s. 1 asfollows:

2002 SCC 84 (CanLll)



-112 -

35.0.2 To assist in devel oping aptitudes for work, an amount is granted as a
specia need to the single person or to aspouse in afamily without dependent
children, for acomplete month of participation in aprogram subject to section
35.0.1.

This amount is equal to the amount obtained when 100 $ is subtracted
from the difference between the amount paid subject to the first paragraph of
section 23, taking into account section 31, to asingle person under 30 years of

age and the maximum amount paid under section 29, taking into account
section 31, to asingle person under 30 years of age.

In the case of a participant in the Remedial Education Program whose
course schedule is under 60 hours per month, the amount is reduced to a

prorata of the number of actual course hours with respect to 60.

The Regulation was amended, effective April 30, 1986, by Regulation respecting social

aid (Amendment), O.C. 555-86, 23 April 1986, (1986) 118 O.G. 11 605, ss. 1, 3:

23. The ordinary needs of a household shall be determined in terms of its
members, each month, according to the following scale:

Adults Dependent children Ordinary needs
1 0 448
1 1 609
1 2 and more 659
2 0 712
2 1 769
2 2 and more 815

However, the ordinary needs of ahousehold living withaparentor a
child are reduced by 85 $.

In all other cases, the ordinary needs are reduced by the amount by
which the costs incurred by the household for lodging on a monthly basis
within the meaning of section 27 are less than 85 $ for afamily or less than
65 $ for asingle person.

29. Aid for ordinary needs shall not exceed:

(a) 163 $ per month, in the case of an individual capable of working and
less than 30 years of age;
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(b) twice the monthly amount prescribed in subparagraph a for afamily
without dependent children, where both consorts are able-bodied and under 30
years of age.

The amounts provided for in the first paragraph are increased by 8 $
per adult except:

(a) when the household lives with a parent or child;

(b) when asingle person lives with afoster family;

(c) when the household lives in housing administered by a municipal
housing bureau constituted under the Act respecting the Sociétéd=habitation
du Québec (R.S.Q., c. S-8).

In the case of a family without children receiving uninterrupted aid
following an application made before 1 July 1984, subparagraph b of thefirst
paragraph does not apply if the said family had achild who died before 1 July
1984.

For the month in which the application was made, the amounts prescribed
inthefirst paragraph represent the ordinary needs of the household. Thelatter

are apportioned in the manner indicated in section 10. [Emphasis added.]

Charter of Human Rights and Freedoms, R.S.Q., c. C-12

10. Every person has aright to full and equal recognition and exercise of his
human rights and freedoms, without distinction, exclusion or preference based
on race, colour, sex, pregnancy, sexual orientation, civil status, age except as
provided by law, religion, political convictions, language, ethnic or national
origin, socia condition, a handicap or the use of any means to palliate a
handicap.

Discrimination existswhere such adistinction, exclusion or preference has
the effect of nullifying or impairing such right.

45. Every person in need has aright, for himself and hisfamily, to measures
of financial assistance and to social measures provided for by law, susceptible
of ensuring such person an acceptable standard of living.

49. Any unlawful interference with any right or freedom recognized by this
Charter entitles the victim to obtain the cessation of such interference and
compensation for the moral or materia prejudice resulting therefrom.
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In case of unlawful and intentional interference, the tribunal may, in
addition, condemn the person guilty of it to punitive damages.

52. No provision of any Act, even subsequent to the Charter, may derogate
from sections 1 to 38, except so far as provided by those sections, unless such
Act expressly states that it applies despite the Charter.

53. If any doubt arisesin theinterpretation of aprovision of the Act, it shall be

resolved in keeping with the intent of the Charter.

Canadian Charter of Rights and Freedoms
1. The Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonabl e limits prescribed by
law as can be demonstrably justified in afree and democratic society.

7. Everyonehastheright tolife, liberty and security of the person and the
right not to be deprived thereof except in accordance with the principles of
fundamental justice.

15. (1) Every individual is equa before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical
disability.

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter,
have been infringed or denied may apply to a court of competent jurisdiction
to obtain such remedy as the court considers appropriate and just in the
circumstances.

33. (1) Parliament or the legislature of aprovince may expressy declarein
an Act of Parliament or of thelegidature, asthe case may be, that the Act or a

provision thereof shall operate notwithstanding aprovisionincluded in section
2 or sections 7 to 15 of this Charter.

(3) A declaration made under subsection (1) shall ceaseto have effect five
years after it comes into force or on such earlier date as may be specified in

the declaration.

Constitution Act, 1982

2002 SCC 84 (CanLll)



-115-

52. (1) The Constitution of Canadaisthe supremelaw of Canada, and any
law that isinconsi stent with the provisions of the Constitution is, to the extent

of the inconsistency, of no force or effect.

Act respecting the Constitution Act, 1982, R.S.Q., c. L-4.2

1. Each of the Actsadopted before 17 April 1982 isreplaced by the text of
each of them asthey existed at that date, after being amended by the addition,
at the end and as a separate section, of the following:

AThis Act shall operate notwithstanding the provisions of sections2 and 7
to 15 of the Constitution Act, 1982 (Schedule B of the CanadaAct, chapter 11
in the 1982 volume of the Acts of the Parliament of the United Kingdom).@

The text so amended of each of these Acts constitutes a separate Act.

No such Act is to be construed as new law except for the purposes of
section 33 of the Constitution Act, 1982; for all other purposes, it hasforce of
law asif it were a consolidation of the Act it replaces.

Every provison of such an Act shall have effect from the date the
provision it replaces took effect or isto take effect.

Such an Act must be cited in the same manner as the Act it replaces.

V. Judicial History

A. Quebec Superior Court, [1992] R.J.Q. 1647

172 In his reasons of May 27, 1992, Reeves J. ruled in favour of the defendant
government, holding that the legislation in question did not infringe any of the rights

claimed by the plaintiff.
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173 With regard to the claim under s. 7 of the Canadian Charter, Reeves J.
characterized life, liberty and security of the person as rights that do not include purely
economic interests. He founded this conclusion on the fact that the right to property was
specifically excluded from the Canadian Charter at thetime of itsdrafting. Moreover, he
noted that s. 7, along with ss. 8 to 14 of the Canadian Charter, fell under the heading
AL egal Rights@thusrequiring alink to the administration of justice. Finaly, heheld that
the term Asecurity of the person@did not apply to the benefit of social assistance because
such a right would require the state to take positive actions. Reeves J. held that s. 7
protects only negative rights, such as the right to be free of any state intrusion upon the

security of one=s person.

174 In analysing the discriminatory nature of the legislation under s. 15 of the
Canadian Charter, Reeves J. emphasized the fact that not all differencesin treatment will
result in discrimination. He held that the essence of equality is arespect for differences,
and that substantive equality did not necessarily signify uniformity of treatment Cdifferent
people must sometimes betreated differently. He therefore concluded that the Act was not
discriminatory because young adults generally have abetter chance of integrating into the
job market and need to be encouraged to do so. Moreover, he found that since
participation in the employment programs would result, under the law, in an income for
young adults equal to that of those 30 or over, equality could be achieved, and thus there

was no discrimination.

175 On the s. 45 of the Quebec Charter issue, Reeves J. held that the term
Aprovided for by law@limited the obligation that this section places on the government.
Asaresult of thiswording, he held that the government was free to limit the obligations

that it undertook in providing financial and social assistance. Moreimportantly, ReevesJ.
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held that since s. 52 stipulates that ANo provision of any Act, even subsequent to the
Charter, may derogate from sections 1 to 38@ it does not apply to s. 45. He therefore
concluded that s. 45 could not confer the right to damages and serves only as a genera

statement of policy by the Quebec legidature.

B. Quebec Court of Appeal, [1999] R.J.Q. 1033

176 The claimant appeal ed the case to the Quebec Court of Appeal. Initsdecision
of April 23, 1999, the Court of Appeal dismissed the appeal, Robert JA. dissenting. The
court ruled in three separate judgments, each judge deciding differently with regardsto the

application of s. 15 of the Canadian Charter.

177 The three justices, Robert, Baudouin and Mailhot JJ.A., agreed that s. 7 was
not violated. Their primary reason for reaching this conclusion was that s. 7 of the
Canadian Charter was designed to protect legal rights. Here, they found that there was not
asufficient link between the appellant=s claim and the justice system. They also rejected
the appellant=s argument that the government=sinstitution of asocial assistance program
had somehow created a right to social assistance protected by the right to security of the
person. In taking this position, Robert and Baudouin JJ.A., who both wrote on the issue,
held that s. 7 of the Canadian Charter only applied to negative rights and not to the
positive social rights being claimed by the appellant.

178 The three justices offered separate analysis of the s. 15 claim. Mailhot JA.
held that under the test set out by this Court in Law v. Canada (Minister of Employment
and Immigration), [1999] 1 S.C.R. 497, the legidlation did not constitute an infringement

of s. 15. She held that, asin Law, the distinction that this|egisation made on the basis of
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age, when viewed in the context of the legislation as awhole, is not an affront to human

dignity.

179 Robert JA. held that thelegidlation constituted aviolation of s. 15 that was not
demonstrably justified under s. 1. Having established that s. 29(a) of the Regulation
created a distinction on the basis of the enumerated characteristic of age, Robert JA.
turned to the question of whether the legidation was substantively discriminatory under the
terms of s. 15 of the Canadian Charter. In so doing, he examined the effects of the
legislation and placed considerable weight on the evidence that 73 percent of al social
assistance recipients under the age of 30 received only the reduced benefit. Hefound that
there was enough evidence to show that the effect of the legislation wasto deny to those

under 30 an advantage of the law enjoyed by those 30 and over.

180 He was also particularly concerned by the fact that there were not enough
places available in the programs in order for every young person on social assistance to
have participated. Moreover, he found that, even when an individual did take part in one
of the educational programs, there were periods, such as when they were on waiting lists,
during which they only received the smaller amount. Thisweighed in favour of afinding
of discrimination. He also noted that because the Remedial Education Program provided
increased benefits amounting to $100 less than the base amount, only 11 percent of the
young peoplein the group actually received the base amount allocated to all those 30 and
over. He concluded that the legislation was discriminatory and harmful to the dignity of
the appellant and members of her group; there was therefore a violation of s. 15 of the

Canadian Charter.
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181 While they agreed on the application of s. 15, Robert and Baudouin JJ.A.
differed in their s. 1 analysis. Robert J.A. held that the provision was not demonstrably
justifiablein afree and democratic society, while Baudouin J.A. found that the government

had met its burden and upheld the law under s. 1.

182 In defining the objective of the legidation, Robert JA. held that the
differentiation served two objectives, [TRANSLATION] A(1) to avoid making the program
too attractive, and (2) to encourage incitement to work and reintegration into the
workplace@(p. 1073). Given the economic situation of the early 1980s, Robert J.A. found
that these objectives, particularly that of encouraging integration into the workplace, were

pressing and substantial.

183 Under the heading of minimal impairment, Robert J.A. found that the regime
of conditional aid for young peopledid not limit theright aslittleas possible. For the most
part, he based this finding on the fact that the option of participation in the employment
programs was limited by the number of places made available, the lack of information
offered to beneficiaries about these programs, and the various criteria which guaranteed
that not all those who wished to participate would have that opportunity. Thefact that the
Remedia Education Program did not result in a complete supplementation of the lower
level of assistance was another factor that led him to conclude that the regime was not

minimally impairing.

184 For the legidation to have been upheld at this stage of the Oakes test (R. v.
Oakes, [1986] 1 S.C.R. 103), Robert J.A. held that the government would have had to have
shown that the criteriafor admission to the educational programswere flexible enough to

allow anyone under the age of 30 to be admitted and that the government was actingin a
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reasonable manner in determining the conditions under which ayoung beneficiary would
be ableto receive anincreasein assistance. Inhisview, it isreasonable to expect that the
government should offer such flexibility given that young adults would otherwisereceive
assistance that was onethird of that received by those 30 or over, well below a subsistence
level. Robert J.A. therefore concluded that the distinction in benefits created by s. 29(a) of

the Regulation could not be justified under s. 1 of the Canadian Charter.

185 Baudouin JA. disagreed with Robert J.A.=s approach to the minimal
impairment issue. He approached the analysiswith considerabl e reticence, given the fact
that, in hisview, [TRANSLATION] Ait is easy for the courts, severa years after the alleged
infringement, in an entirely different context and without the political, economic and socia

constraints of governments, to criticize their decisions and set themselves up as

legislators@(p. 1045).

186 While he agreed that the educational programs put into place were not a
success, he found that the failure of these programs could not be linked to the conditions
that were placed on participation. In this case, he placed some responsibility on the
members of the group for having chosen not to participateinthe programs. Moreover, he
disagreed with the importance that Robert J.A. gaveto the fact that there were not enough
spacesavailablefor all those under 30 to have participated, holding that it would be absurd
for the government to have been forced to open 75 000 places when not even the 30 000

available places werefilled.

187 Thus, Baudouin J.A. concluded that the government had met its burden of
showing that its programswere minimally impairing and that its del eterious effects were

reasonably proportional to the salutary effects. In doing so, he emphasized that just
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because a program is not a success should not be enough for a court to conclude that the

means were not proportional to the objective sought.

188 Because he was the only justice to find that there had been a Canadian
Charter infringement that was not upheld by s. 1, Robert J. A. wasthe only oneto deal with
theissue of remedy. He held that the most appropriate remedy would beto declare both ss.
29(a) and 23 of the Regulation invalid, since it was clear that the government would not
have adopted that regul ation without s. 29(a). However, due to the consequences of such a

declaration, he held that it should be suspended for a period.

189 Robert J.A. then rejected the appellant=s claim for compensation for herself
and the members of her class. In order for damages to be ordered following a s. 52
declaration of unconstitutionality, he held that there had to be some correlation between
the remedy ordered under s. 52 and s. 24(1): Schachter v. Canada, [1992] 2 S.C.R. 679;
Guimond v. Quebec (Attorney General), [1996] 3 S.C.R. 347.

190 On the issue of s. 45 of the Quebec Charter=s application to this case, two
separate sets of reasons were delivered by the Court of Appeal. Baudouin J.A., Mailhot
J.A. concurring, held that s. 45 had not been infringed. In interpreting the wording of the
section, Baudouin J.A. held that the legislature would not, through s. 45, have adopted an
obligation as massive as that of providing social assistance, while setting out strict
limitations for the other economic rights. He therefore held that s. 45, like the other
sections in the economic rights chapter of the Quebec Charter, only provided Quebec
residents with a right to be provided access to whatever social assistance might exist,

without discrimination.
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191 Upon examination of the context, aswell asthelanguage used in the adjoining
sections, Robert JA. held that s. 45 did in fact create a positive right to social assistance,
and that it had been infringed. Whereas the other sections of the economic rights chapter
of the Quebec Charter were drafted with explicit limitations, such as Ato the extent
provided by law@(emphasis added) in s. 44, in the case of s. 45 there is a specifically
different phrasing that is not used in any other section. Robert JA. held that these

differences must mean something; hefound that s. 45 did not contain aninternal limitation.

192 Robert JA. went on to hold that s. 45 had been infringed. Nevertheless, he
found that no award for damages could be awarded under s. 49 because, in order to make
such an order, there must be wrongful conduct by a party. He held that the fact that a
provisionisfound to be unconstitutional does not amount to afinding of wrongful conduct

on the part of the government.

193 The claimant appeal ed the Quebec Court of Appeal=sdecision to this Court.
V1. Issues
194 Thefollowing four constitutional questionswere stated by the Chief Justiceon

November 1, 2000:

1. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 15(1) of
the Canadian Charter of Rights and Freedoms on the ground that it
established a discriminatory distinction based on age with respect to
individuals, capable of working, aged 18 to 30 years?

2. If so,istheinfringement justified in afree and democratic society under s.
1 of the Canadian Charter of Rights and Freedoms?

3. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 7 of the
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Canadian Charter of Rights and Freedoms on the ground that it deprived
those to whom it applied of their right to security of the person contrary to
the principles of fundamental justice?

4. If so,istheinfringement justified in afree and democratic society under s.
1 of the Canadian Charter of Rights and Freedoms.

195 The appellant also makes a claim under s. 45 of the Quebec Charter.
VII. Analysis

A. Procedural Issues

196 The history of this case spans three decades. On July 29, 1986, the appellant
filed amotion to authorize a class action suit pursuant to art. 1002 of the Quebec Code of
Civil Procedure, R.S.Q., c. C-25. On December 11, 1986, Reeves J. of the Quebec

Superior Court certified the group. He described the group as follows (at p. 1650):

[TRANSLATION] Individuals capabl e of working, aged 18 to 30 years, who are
currently receiving welfare benefits under s. 29(a) of the Regulation
respecting social aid adopted under the Social Aid Act (R.S.Q., c. A-16, s. 31)
and/or who received welfare benefits under s. 29(a) of the Regulation
respecting social aid adopted under the Social Aid Act (R.S.Q., c. A-16, s. 31)
during any period since April 17, 1985, and/or who become or will be
recipients of welfare benefits under s. 29(a) of the Regulation respecting
social aid adopted under the Social Aid Act (R.S.Q., c. A-16, s. 31) fromthis
day until the date of judgment in the present matter.

The final date to exclude one=s self from the class was February 8, 1987.

197 Whilethelegidlation in question existed initsdisputed form between 1984 and
1989, the operation of Quebec=s Act Respecting the Constitution Act, 1982, meansthat the
Social Aid Act operated notwithstanding the Canadian Charter until June 23, 1987. The
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Social Aid Act was amended to make all benefits conditional on July 31, 1989. Thus, itis
only between those dates that the Canadian Charter applied to the present case. On the
other hand, the Quebec Charter applied for the entire period. Despite the divergence in
applicabledates, | would agree with the holding of Reeves J. that the eventsthat transpired
over the entire period may be examined in order to determine the constitutionality of the

legislation.

198 As a result of this case being brought by means of a class action, the
respondent raised two preliminary procedural issues before this Court. First, the
government argues that a class action is an inappropriate method for bringing a direct
action of invalidity. It contends that, pursuant to the holding of Gonthier J. in Guimond,
supra, an action for damages cannot be coupled with adeclaratory actionfor invalidity and
that Reeves J. should not have authorized the bringing of the class action because thefacts
alleged did not justify the conclusions sought. However, as Gonthier J. held in Guimond,
the rule against coupling an action for as. 24(1) remedy with adirect action under s. 52 is
only ageneral rule. 1t was certainly within the discretion of Reeves J. to allow the classto
be certified. Admittedly, obtaining as. 24(1) order for damages pursuant to adeclaration
of invalidity is an unlikely outcome for any Canadian Charter complainant. However,
rather than creating a bar to litigants who might be seeking one or the other type of

remedy, thisanalysisis best dealt with when determining the appropriate remedy.

199 The second preliminary issue argued by the respondent is that the Superior
Court was not a competent court to hear the constitutional arguments since the
complainants could have, at any time after June 23, 1987, made an application to be heard
by the Social Affairs Commission. In support of this, the respondent relies on the holding

of this Court that an administrative body that is expressly empowered by legislative
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mandate to interpret or apply any law necessary to reach its findings has the power to
apply the Canadian Charter: Douglas/Kwantlen Faculty Assn. v. Douglas College, [1990]
3 S.C.R. 570; Cuddy Chicks Ltd. v. Ontario (Labour RelationsBoard), [1991] 2 S.C.R. 5;
Tétreault-Gadoury v. Canada (Employment and Immigration Commission), [1991] 2

S.C.R. 22.

200 While the above cases stand for the proposition that an administrative body
could have jurisdiction to determine constitutional questions, they did not determine that
such bodies have exclusive jurisdiction over such matters. In the later case of Weber v.
Ontario Hydro, [1995] 2 S.C.R. 929, McLachlin J. (as she then was) held that when an
administrative body has been granted the authority to make orders under an Act or
collective agreement, such body may constitute a court of competent jurisdiction for the
purposes of s. 24(1) of the Canadian Charter. McLachlin J. noted that mandatory
arbitration clauses in labour statutes may deprive the courts of concurrent jurisdiction.
That case did not, however, deal with the question of whether a declaration of invalidity,
such as the one being sought here, can be made by an administrative body. Indeed, La
Forest J. held in Cuddy Chicks, supra, that such a body can only declare an impugned

provision invalid for the purposes of the matter beforeit (p. 17).

201 In the context of this case, it would be inappropriate to decide what is the
scope of the Social Affairs Commission=s power to make orders pursuant to s. 24(1).
Little, if any evidence has been advanced regarding the powers of the Commission, and the
matter was not argued in any depth before this Court. Given that the Superior Court was
the only forum that the appellant could choose in order to obtain a general declaration of

invalidity, and that prior to 1990 it was considered to be the only appropriate forum for a
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determination of any of the constitutional questionsraised, | do not believethat it would

be advisable to halt the process at this late date for procedural reasons.

B. Canadian Charter of Rights and Freedoms

202 The appellant advances arguments relating to both s. 7 and s. 15 of the
Charter. When multiple Charter rights are advanced, thereis always some question asto
the proper manner in which to proceed. Whileit isgenerally sufficient to find that one of
the rights is infringed and simply state that the other Aneed not be dealt with@ this
approach is sometimes unhel pful. Each case must be dealt with separately. In the recent
case of Dunmorev. Ontario (Attorney General), [2001] 3 S.C.R. 1016, 2001 SCC 94, for
instance, the complainant put forth claims based on both hiss. 2(d) associational rightsand
hiss. 15 equality rights. | held for the majority that the burdens imposed by ss. 2(d) and
15(1) differed in the sensethat the latter focuses on the effects of underinclusion on human
dignity, whiletheformer isconcerned with the ability to exercise the fundamental freedom
of association (para. 28). In that case, at its core, the appellant=s claim was concerned
with his capacity to organize. | therefore began with a consideration of that right and,
having found an unjustified Charter breach, did not have to proceed to a consideration of

the s. 15(1) claim.

203 In this case, we are again faced with two Charter claims, based on rights that
require different approaches. While s. 15 is concerned with the effect of over- or
underinclusive legislation on the claimant=s human dignity, s. 7 is concerned with the
manner in which the state=s actionsinterfere with afree-willed person=s ability to enjoy
hislife, liberty and security interests. Any infringement of those rights by the state must

beimposed in accordance with the principles of fundamental justice. Though both sets of
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rights are protected under the Charter, the two protect different interests. While it is
important that the Charter be interpreted in a consistent fashion, the rights themselves
must be interpreted in accordance with their individual terms. In a given situation, one
right may be infringed while another isnot. ACharter values@are an important concept
that may help toinform aCharter right, but they cannot be invoked to modify thewording
of the Charter itself.

204 In this case, the different nature of the two rights comesto the fore, and it is
for this reason that, even though | have held that the legislation in dispute constitutes an
unjustified infringement of s. 15, | have chosen to undertake an examination of s. 7 aswell,

in order to contrast the particular limits of the two rights.

(1) Section7

205 Section 7 of the Charter providesthat Alg]veryone hastheright tolife, liberty
and security of the person and the right not to be deprived thereof except in accordance
with the principles of fundamental justice.@The appellant in this case argues that the
statutory framework that reduced benefitsfor those under 30 infringed her right to security
of the person, since it had the effect of leaving her and the members of her classin a
position of abject poverty that threatened both their physical and psychological integrity.
In order to establish as. 7 breach, the claimant must first show that shewas deprived of her
right to life, liberty or security of the person, and then must establish that the state caused
such deprivation in amanner that was not in accordance with the principles of fundamental

justice.
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206 The protection provided for by s. 7'sright to life, liberty and security of the
personisreflective of our country=straditional and long-held concern that persons should,
in general, be free from the constraints of the state and be treated with dignity and respect.

InR. v. Morgentaler, [1988] 1 S.C.R. 30, Dickson C.J. held that security of the personis

implicated in the case of Astateinterferencewith bodily integrity and serious state-imposed
psychological stress@(p. 56).

207 In New Brunswick (Minister of Health and Community Services) v. G. (J.),
[1999] 3 S.C.R. 46, at para. 60, Lamer C.J. held that, for a restriction of the right to

security of the person to be made out:

... the impugned state action must have a serious and profound effect on a
person=spsychological integrity. Theeffectsof the state interference must be
assessed objectively, with aview to their impact on the psychological integrity
of aperson of reasonable sensibility. Thisneed not riseto thelevel of nervous
shock or psychiatric illness, but must be greater than ordinary stress or

anxiety.

208 In this case, the appellant has gone to great lengths to demonstrate that the
negative effects of living on the reduced level of support were seriously harmful to the
physical and psychological well-being of those affected. Certainly, those who, like the
appellant, were living on a reduced benefit were not in a very Asecure@position. The
remaining question at thisfirst stage of the s. 7 analysisis, however, whether this position

of insecurity was brought about by the state.
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209 The requirement that the violation of a person=s rights under s. 7 must
emanate from a particular state action can be found in the wording of the section itself.
Section 7 does not grant a right to security of the person, full stop. Rather, theright is
protected only insofar as the claimant is deprived of the right to security of the person by
the state, in amanner that is contrary to the principles of fundamental justice. The nature

of the required nexus between the right and a particul ar state action has evolved over time.

210 In Referenceress. 193 and 195.1(1)(c) of the Criminal Code (Man.), [1990] 1
S.C.R. 1123 (AProstitution Reference@, Lamer J., as he then was, held that s. 7 was not
necessarily limited to purely criminal or pena matters (p. 1175). Nonetheless, he did
maintain that, given the context of the surrounding rights and the heading AL egal Rights@
under which s. 7 isfound, it was proper to conclude that Athe restrictions on liberty and
security of the person that s. 7 is concerned with are those that occur as a result of an

individual=s interaction with the justice system, and its administration@p. 1173).

211 In G. (J.), supra, Lamer C.J. again addressed the issue of whether s. 7 rights
could be extended beyond the criminal law context, this time, with respect to the right to
state-funded counsel for a parent at a custody hearing. In finding that such aright was
contemplated by s. 7, he held that the subject matter of s. 7 was Athe state=s conduct in the
course of enforcing and securing compliance with the law, where the state=s conduct
deprives an individual of hisor her right to life, liberty, or security of the person@para.
65). In Blencoe v. British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307,
2000 SCC 44, | agreed with this statement of the law and concluded that s. 7 rights could

be infringed in the context of an investigation under human rights legislation.
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212 In Winnipeg Child and Family Servicesv. K.L.W.,, [2000] 2 S.C.R. 519, 2000
SCC 48, the ambit of state action was expanded beyond the confines of a court room. In
that case, amother sought an injunction against the Child and Family Services agency=s
decision to apprehend her child without awarrant. While there was no judicial process at
issue, she claimed that the action of the state in apprehending her child violated her s. 7
right to security of the person. L=Heureux-Dubé J. held that the claimant had been
deprived of her right in accordance with the principles of fundamental justice, recognizing
nevertheless that she had satisfied the first part of the s. 7 test. This can be explained by
the fact that the seizure of the claimant=s newborn child constituted a determinative

government action.

213 Thus, in certain exceptional circumstances, this Court hasfound that s. 7 rights
may include situations outside of thetraditional criminal context C extending to other areas
of judicial competence. In this case, however, thereisno link between the harm to the
appellant=s security of the person and the judicial system or its administration. The
appellant was not implicated in any judicial or administrative proceedings, or even in an
investigation that would at some point lead to such aproceeding. Atthevery least, as. 7
claim must arise asaresult of adeterminative state action that in and of itself deprivesthe

claimant of the right to life, liberty or security of the person.

214 Some may find this threshold requirement to be overly formalistic. The
appellant, for instance, argues that this Court has found that respect for human dignity
underlies most if not all of the rights protected under the Charter. Undoubtedly, | agree
that respect for the dignity of all human beingsisan important, if not foundational, value
in this or any society, and that the interpretation of the Charter may be aided by taking

such values into account. However, this does not mean that the language of the Charter
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can be totally avoided by proceeding to a genera examination of such values or that the
court can through the process of judicial interpretation change the nature of theright. As
held in Blencoe, supra, A[w]hile notions of dignity and reputation underlie many Charter
rights, they are not stand-alonerightsthat trigger s. 7 in and of themselves@(para. 97). A
purposive approach to Charter interpretation, while coloured by an overarching concern
with human dignity, democracy and other such ACharter values@ must first and foremost
look to the purpose of the section in question. Without some link to the language of the
Charter, the legitimacy of the entire process of Charter adjudication is brought into

guestion.

215 In the Charter, s. 7 is grouped, aong with ss. 8 to 14, under the heading
AL egal Rights@in French, AGarantiesjuridiques@ Given thewording of thisheading, as
well asthe subject matter of ss. 8to 14, it isapparent that s. 7 has, asits primary goal, the
protection of one=s right to life, liberty and security of the person against the coercive
power of the state (P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), val. 2, at p.
44-9; Prostitution Reference, supra, per Lamer J.). Thejudicia nature of thes. 7 rightsis
also evident from the fact that people may only be deprived of those rightsin accordance
with the principles of fundamental justice. AsLamer J. heldin ReB.C. Motor Vehicle Act,
[1985] 2 S.C.R. 486, such principles are to be found Ain the basic tenets of our legal
system. They do not liein therealm of general public policy but in theinherent domain of
the judiciary as guardian of the justice system@(p. 503). It is this strong relationship
between the right and the role of the judiciary that leads me to the conclusion that some

relationship to thejudicial system or itsadministration must be engaged befores. 7 may be

applied.
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216 To suggest that this nexusisrequired is not to fossilize s. 7. This Court has
dready held, in G. (J.), supra, Blencoe, supra, and Suresh v. Canada (Minister of
Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1, that thislink to thejudicial
system does not mean that s. 7 islimited to purely criminal or penal matters. In K.L.W.,
supra, it was recognized that there need not be alink to atrial-like process. Individuals
who find themselves subject to administrative processes may find that they have been
deprived of their right to life, liberty or security of the person. The manner in which these
various administrative processeswill be reviewed has by no meansbeen calcified. Nor has
the interpretation of the Aprinciples of fundamental justice@ which apply to these
processes. However, at the very least, in order for one to be deprived of as. 7 right, some
determinative state action, analogous to a judicial or administrative process, must be
shown to exist. Only then may the process of interpreting the principles of fundamental

justice or the analysis of government action be undertaken.

217 In this case, there has been no engagement with the judicial system or its
administration, and thus, the protections of s. 7 are not available. As will be discussed
below, | have concluded that s. 29(a) of the Regulation, by treating individuals differently
on the basis of their age, constitutes an infringement of the appellant=s equality rights.
However, s. 7 does not have the same comparative characteristics asthe s. 15 right. The
appellant=s situation must be viewed in more absoluteterms. Inthiscase, thethreat to the
appellant=sright to security of the person was brought upon her by the vagaries of aweak
economy, not by thelegislature=sdecision not to accord her morefinancial assistance or to

require her to participate in several programsin order for her to receive more assistance.

218 The appellant and severa of the interveners made forceful arguments

regarding the distinction that is sometimes drawn between negative and positiverights, as
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well asthat which is made between economic and civil rights, arguing that security of the
person often requiresthe positive invol vement of government in order for it to berealized.
This is true. The right to be tried within a reasonable time, for instance, may require
governments to spend more money in order to establish efficient judicial institutions.
However, in order for s. 7 to be engaged, the threat to the person=s right itself must

emanate from the state.

219 InG. (J.), supra, for instance, this Court held that the claimant had theright to
be provided with legal aid to assist her during a child custody hearing. To the extent that
that order required the government to spend money so as to ensure that the complainant
was not deprived of her right to security of the person in a manner that was inconsistent
with the principles of fundamental justice, such aright could be construed as Apositive@
and perhaps Aeconomic@ However, what was determinative in that case was that the
claimant, pursuant to s. 7, was being directly deprived of her right to security of the person
through the action of the state. It was the fact that the state was attempting to obtain
custody of the claimant=s children that threatened her security. It is such initial state
action, onethat directly affectsand deprivesaclaimant of hisor her right to life, liberty or

security of the person that is required by the language of s. 7.

220 The appellant also directed our attention to the dissenting statements of
Dickson C.J. in Reference re Public Service Employee Relations Act (Alta.), [1987] 1
S.C.R. 313, in which he noted that a conceptual approach in which freedoms are said to
involve simply an absence of interference or constraint Amay be too narrow sinceit fails
to acknowledge situations where the absence of government intervention may in effect
substantially impede the enjoyment of fundamental freedoms@Xp. 361). The question of

whether a fundamental freedom can be infringed through the lack of government action
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was canvassed most recently in the case of Dunmore, supra. In that case, | held that
legislation that is underinclusive may, in unigue circumstances, substantially impact the
exercise of a congtitutional freedom (para. 22). | explained that in order to meet the
requirement that there be some form of government action as prescribed by s. 32 of the
Canadian Charter, the legislation must have been specifically designed to safeguard the
exercise of the fundamental freedom in question. The affected group was required to show
that it was substantially incapabl e of exercising the freedom sought without the protection
of the legislation, and that its exclusion from the legislation substantially reinforced the
inherent difficulty to exercise the freedom in question. While the existence of the Social
Aid Act might constitute sufficient government action to engage s. 32, none of the other

factors enumerated in Dunmore are present in this case.

221 In Dunmore, | found that the Ontario Labour Relations Act, 1995, S.O. 1995,
c. 1, Sched. A, instantiated the freedom to organize and that without its protection
agricultural workerswere substantially incapabl e of exercising their freedom to associate.
The legidation reinforced the aready precarious position of agricultural workersin the
world of labour relations. In undertaking the underinclusiveness analysis, acomplainant
must demonstrate that he or she is being deprived of the right itself and not simply the
statutory benefit that is being provided to other groups. Here, the Social Aid Act seeksto
remedy the situation of those persons who find themselves without work or other
assistance by providing them with financial support and job training so that they can
integrate to the active workforce. Asin Delisle v. Canada (Deputy Attorney General),
[1999] 2 S.C.R. 989, and Haig v. Canada, [1993] 2 S.C.R. 995, the exclusion of people
under 30 from the full, unconditional benefit package does not render them substantially

incapable of exercising their right to security of the person without government
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intervention. Leaving aside the possibilitiesthat might exist on the open market, training

programs are offered to assist in finding work and to provide additional benefits.

222 The appellant hasfailed to demonstrate that there exists an inherent difficulty
for young people under 30 to protect their right to security of the person without
government intervention. Nor has the existence of a higher base benefit for recipients 30
years of age and over been shown to reduce, on its own, or substantially, the potential of
young people to exercise their right to security of the person. The fact that the remedial
programsinstituted by the reforms of 1984 might not have been designed in amanner that
was overly favourable to the appel lant does not help the appellant in meeting her burden.
My concern hereiswith the ability of the appellant=sgroup to accesstheright itself, not to
benefit better from the statutory scheme. The appellant has failed to show a substantial
incapability of protecting her right to security. She has not demonstrated that the
legislation, by excluding her, hasreduced her security any morethanit would have already

been, given market conditions.

223 For these reasons, | would hold that s. 29(a) of the Regulation does not
infringes. 7 of the Canadian Charter. Thethreat to the appellant=s security of the person
was not related to the administration of justice, nor wasit caused by any state action, nor
did the underinclusive nature of the Regulation substantially prevent or inhibit the
appellant from protecting her own security. Such aresult should not be unexpected. Asl
noted in Dunmore, supra, total exclusion of agroup from astatutory scheme protecting a
certain right may in some limited circumstances engage that right to such an extent that it
isin essence the substantive right that has been infringed as opposed to the equality right

protected under s. 15(1) of the Charter. However, the underinclusiveness of legislation

2002 SCC 84 (CanLll)



- 136 -

will normally bethe province of s. 15(1), and so it isto the equality analysis that we must

now turn.

(2) Section 15

224 Section 15(1) of the Charter protects every individua's right to the equal
protection and benefit of the law, without discrimination based on, among other grounds,
age. Asthis Court has enunciated on numerous occasions, a purposive approach to this
right must take into consideration a concern for the individual human dignity of all those
subject tothelaw. Asnoted inthes. 7 analysis, while aconcern for and understanding of
the basic values underlying the Charter areimportant in order to give proper consideration
to a Charter claim, such principles cannot be allowed to override the language of the

Charter itself.

225 Among the grounds of prohibited discrimination enumerated under s. 15(1),
age is the one that tends to cause the most theoretical confusion. The source of such
confusion in implementing the s. 15(1) guarantee of age equality is rooted in our
understanding of substantive equality. In protecting substantive equality, this Court has
recognized that like people should be treated alike and, reciprocally, different people must
often be treated differently. Most of the grounds enumerated under s. 15(1) tend to be
characteristics that our society has deemed to be Airrelevant@to one=s abilities. The
problem with ageisthat becauseweall, as human beingstrapped in the continuum of time,
experience the process of aging, it is sometimes difficult to assess discriminative
behaviour. Health allowing, we all have the opportunity to be young and foolish aswell as
old and crotchety. As Professor Hogg, supra, argues, A[a] minority defined by age is

much lesslikely to suffer from the hostility, intolerance and prejudice of the majority than
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isaminority defined by race or religion or any other characteristic that the majority has

never possessed and will never possess@p. 52-54).

226 Moreover, whereas di stinctions based on most other enumerated or anal ogous
grounds may often be said to be using the characteristic asan illegitimate proxy for merit,
distinctions based on age as a proxy for merit or ability are often made and viewed as
legitimate. Thisacceptance of distinctions based on ageisdueto thefact that at different
ages people are capable of different things. Ten-year-olds, in general, do not make good
drivers. The same might be said for the majority of centenarians. It isin recognition of

these developmental differences that several laws draw distinctions on the basis of age.

227 However, despite this apparent recognition that age is of adifferent sort than
the other grounds enumerated in s. 15(1), the fact of the matter isthat it wasincluded asa
prohibited ground of discrimination in the Canadian Charter. Recall that in Law
lacobucci J. referred to the remark in Andrews that it would be a rare case in which
differential treatment based on one or more of the enumerated or anal ogous groundswould
not be discriminatory: Law, supra, at para. 110. In contrast, some human rights laws do
not include age as a ground of discrimination, or limit the ground to discrimination
between the ages of 18 and 65: Human Rights Code, R.S.B.C. 1996, c. 210; Quebec
Charter, s. 10. But the Canadian Charter doesinclude age, without internal limitation. In
Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 203,
McLachlin J. and | held that the grounds of discrimination enumerated in s. 15(1)
Afunction as legidative markers of suspect grounds associated with stereotypical,
discriminatory decision making@(para. 7). Legidation that draws adistinction based on
such aground is suspect because it often leads to discrimination and denial of substantive

equality. Thisisthe case whether the distinction is based on race, gender or age. While
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distinctions based on age may often be justified, they are nonetheless equally suspect.
While ageisaground that isexperienced by all people, it isnot necessarily experiencedin
the sameway by all peopleat all times. Large cohorts may use age to discriminate against
smaller, more vulnerable cohorts. A change in economic, historical or political
circumstances may mean that presumptions and stereotypes about a certain age group no
longer hold true. Moreover, thefact remainsthat, while one=sageisconstantly changing,
it is a personal characteristic that at any given moment one can do nothing to alter.
Accordingly, agefallssquarely within the concern of the equality provision that people not

be penalized for characteristicsthey either cannot change or should not be asked to change.

228 The fact that the Regulation here makes a distinction based on a personal
characteristic that is specificaly enumerated under s. 15 should therefore raise serious
concernswhen considering whether such adistinctionisin fact discriminatory. Whilenot
creating a presumption of discrimination, a distinction based on an enumerated ground
revealsastrong suggestion that the provision in question isdiscriminatory for the purposes
of s. 15. Inrecent years, this Court has stated that disrespect for human dignity lies at the
heart of discrimination: Egan v. Canada, [1995] 2 S.C.R. 513, per L=Heureux-Dubé J,;
Mironv. Trudel, [1995] 2 S.C.R. 418, per McLachlinJ.; Vriend v. Alberta, [1998] 1 S.C.R.
493. However, it isworth repeating that the concept of Ahuman dignity @has essentially
been brought to the fore in an effort to capture the essence of what differential treatment

based on one of the groundsin s. 15 captures.

229 Theframework for undertaking as. 15 analysiswas put forth most recently by
this Court in Law, supra. Inthat case, this Court affirmed that the s. 15 analysisisto take
place through a three-stage process: Is there differential treatment between the claimant

and others, in purpose or effect; isthe differential treatment based on one or more of the
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grounds enumerated under s. 15(1) or aground anal ogous to those contained therein; does
the law in question have a purpose or effect that is discriminatory within the meaning of
the equality guarantee? (Law, at para. 88). At each stage of this process, the claimant bears
the civil burden of proof. Thisburden remains constant no matter how seriousthe claimor

how many people are potentially involved.

230 It is evident, in this case, and the respondent does not appear to dispute this
point, that s. 29(a) of the Regulation creates adistinction between single social assistance
recipients under the age of 30 and those 30 and over. Single recipientsunder the age of 30
have their base benefits capped at alevel one third of that of those 30 and over. While
they may participate in certain programs in order to increase their benefits, those 30 and
over do not have to do so. Thisresults in the differentia treatment of the two groups.
Thus, the fundamental question that needsto be dealt with in any depth hereiswhether the
distinction outlined in s. 29(a) is indicative that the government treats social assistance
recipients under 30 in away that is respectful of their dignity as members of our society.
Evidenceregarding the actual impact of the distinction will also be considered, although |

conclude that the regulatory regime is discriminatory on its face.

231 In Law, supra, lacobucci J. held that thisthird inquiry isto be assessed ashy a
reasonable person in the claimant=s circumstances, having regard to several Acontextual
factors@ The factors suggested in Law, while not exhaustive, are (1) pre-existing
disadvantage, stereotyping, prejudice or vulnerability, (2) correspondence between the
distinction drawn and the needs, capacity or circumstances of the claimant or others, (3)
any ameliorative purpose or effects of theimpugned law upon amore disadvantaged group

or person, and (4) the nature and scope of the interest affected by the impugned law.
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lacobucci J. noted that the presence or absence of any of these contextual factorsis not

determinative.

232 Interestingly, Law, aso involved a claim that a legidative provision, by
offering lower pension benefitsto younger people, constituted age discrimination under s.
15. In that case, the clamant argued that provisions of the Canada Pension Plan that
gradually reduced the survivor=s pension for able-bodied surviving spouses without
dependant children by 1/120th of the full rate for each month that the claimant=s age was
less than 45 at the time of the contributor=s death was discriminatory. The effect of the
legislation was to make 35 years of age the threshold age for receiving survivor benefits
for persons not having attained the retirement age of 65. Those over 45 at the time of their
spouse=s death would receivefull benefits, those under 35 would receive no benefits until
they were 65, and those between 35 and 45 would receive a graduated amount until they
were 65. After examining the contextual factors enunciated above, lacobucci J. held that
this distinction, though based on the enumerated ground of age, was not substantively

discriminatory.

233 Thefact that acertain legidlative provision which limited the benefitsto those
under a certain age was found to be constitutional in one case does not necessarily lead to
the same conclusion here. In order to determine in this case whether the legislation is
respectful of the self-worth and dignity of the appellant, thelegidlation hasto be examined
in the context of both its overriding purpose and effects, as well as the situation of the

appellant.
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234 As this Court held in Law and Egan, supra, the s. 15 analysis must be
undertaken from the perspective of the appellant. Asthis Court has previously agreed, the

focus of theinquiry is both subjective and objective (Law, at para. 59):

.. . Subjectivein so far as the right to equal treatment is an individual right,
asserted by a specific claimant with particular traits and circumstances; and
objective in so far as it is possible to determine whether the individual
claimant=s equality rights have been infringed only by considering thelarger
context of thelegislation in question, and society=s past and present treatment
of the claimant and of other persons or groups with similar characteristics or

circumstances.

Thus, whileitisnot enough for the appellant to simply claim that her dignity wasviolated,
a demonstration, following the subjective-objective method previously described, that
there is a rational foundation for her experience of discrimination will be sufficient to
ground thes. 15 claim (Lavoiev. Canada, [2002] 1 S.C.R. 769, 2002 SCC 23, at para. 46).
The factua basis upon which the court will come to a conclusion on this point is very
different from the one that will be considered in the context of as. 1 justification. The
appellant in this case must demonstrate that the legislation treated recipients of social
assistance under the age of 30 in amanner that would lead a reasonable person, similarly
situated, to feel that he or shewas considered lessworthy of Arecognition. .. asamember
of Canadian society@ Law, supra, at para. 88. Thereisno balancing of interests here. In
order to demonstrate that her dignity isaffected, the appellant may wish to deal with some
of thefactors enumerated in Law, such asthe manner in which thelegidation emphasizesa
pre-existing disadvantage or stereotype suffered by the appellant=s group, theimportance

or nature of the right that is being withheld from the appellant=s group, as well as the
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degree of carethat the government took in crafting thelegidation so asto take into account

the actual needs and situation of the group=s members.

(i) Pre-existing Disadvantage or Stereotype

235 Thefirst contextual factor that was considered in Law wasthat of pre-existing
disadvantage or prejudice. In Law, lacobucci J. took notice of the fact that young widows
are generaly better situated to prepare for retirement than are older widows; there is no
pre-existing disadvantage in their case. The respondent argues the samething here, noting
that young people are generally not considered to be routinely subjected to the sort of
discrimination faced by some of Canada=s discrete and insular minorities, and that they
are not disadvantaged. While, in general, such arule of thumb may hold true, it isprecisely
because of the generality of this type of consideration that distinctions based on
enumerated or analogous grounds are suspect. The purpose of undertaking a contextual
discrimination analysis is to try to determine whether the dignity of the claimant was
actually threatened. In this case, we are not dealing with ageneral age distinction but with
one applicablewithin a particular social group, welfare recipients. Within that group, the
record makes clear that it was not, in fact, easier for persons under 30 to get jobs as
opposed to their elders. The unemployment rate in 1982 had risen to 14 percent, with the
rate among young people reaching 23 percent. As a percentage of the total population of
people on socia assistance, those under 30 years of age rose from 3 percentin 1975to 12
percent in 1983. Thus, the stereotypical view upon which the distinction was based, that
the young social welfare recipients suffer no special economic disadvantages, was not
grounded in fact; it was based on old assumptions regarding the employability of young
people. The creation of the assistance programs themselves demonstrates that the

government itself was aware of this disadvantage.
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236 The appellant argues that people on social assistance have always suffered
disadvantage because they are victims of stereotypical assumptionsregarding the reasons
for being welfare recipients, and are therefore marginalized from society. 1nmaking such
an argument, the appellant is not comparing social assistance recipients under 30 to those
30 and over, but instead, comparing the relative position of young socia assistance
recipients to members of society asawhole. Thisraisesthe question of determining what

isthe proper comparator.

237 In Law, no argument was made that widows, as a category, have been
traditionally marginalized. It was recognized, however, that in determining whether a
group has suffered previous disadvantage, the analysis need not necessarily adopt the
comparator upon which thedistinction isfirst made. The question to be examined hereis
not whether differential treatment has occurred, which has already been established, but
whether the particular group affected has been traditionally marginalized, or has faced
unfair stereotyping. InLovelacev. Ontario, [2000] 1 S.C.R. 950, 2000 SCC 37, lacobucci
J. noted that the claimant group (non-registered natives) had faced considerable
discrimination, but refused to enter into a Arace to the bottom@(para. 69) by deciding who
ismore disadvantaged. The same approach, should, inmy view, be adopted here. Thereis
no compelling evidence that younger welfare recipients, as compared to all welfare
recipients, have been traditionally marginalized by reason of their age. But that does not

end theinquiry.

238 The concern, when determining whether the differential treatment of agroupis
discriminatory, must, according to this Court in Law, be governed by an overarching

concern for human dignity. The fact that people on social assistance arein a precarious,
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vulnerable position adds weight to the argument that differentiation that affects them
negatively may pose a greater threat to their human dignity. The fact that their status as
beneficiaries of social assistance was not argued as constituting a new analogous ground
should not be a matter of concern at this stage of the analysis, since it has aready been
determined at the second stage of the Law test that the differentiation has been made on the
basis of an enumerated ground. The issue, at this stage, is to determine whether, in the
context of this case, adifferentiation based on an enumerated ground is threatening to the
appellant=s human dignity. If the vulnerability of the appellant=s group as welfare
recipients cannot be recognized at this stage, can we really be said to be undertaking a

contextual analysis?

(i) Correspondence Between Grounds Upon Which Claim |s Based and the
Actua Needs, Capacity or Circumstances of the Claimant

239 It is at this stage of the analysis that the contrast between the competing
characterizations of the legislation put forth by the appellant and the respondent is most
apparent. The appellant claims that the government did not take into account the real
circumstances of young adultsin craftingitslegisation. Inarguing thispoint, sherelieson
the estimatethat, inreality, only 11.2 percent of young adults were ableto receivethe full

amount of assistance.

240 Therespondent, on the other hand, arguesthat while, asin Law, thislegidation
treated younger adults differently because their prospectsfor supporting themselvesin the
future were greater than that of their elders, this regulation, unlike that in Law, was
specifically designed to assist those under 30. I1n support of this contention, the respondent
presents a considerable amount of evidence demonstrating that the institution of the

educational programs constituted aresponse to an alarmingly high rate of unemployment
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among young people, and wastherefore designed to give them the skillsnecessary to enter

the job market so that they could be more autonomous.

241 Thewitnesses for the respondent explained that their intention in devel oping
the new system was to help young people in their particular situation. However, the
language of much of the regulatory scheme appears, on its face, to suggest that the
educational programs, and the monetary incentivesthat accompanied them, were blind as
to the age of participants. Sections 32, 35.0.1 and 35.0.2 of the Regulation give no
indication that such programs were specifically designed for young people. This is
confirmed by the fact that while the programs ostensibly targeted those under 30, some
people 30 and over did participate in the programs. In his judgment, Robert JA. gave
considerableweight to thefact that there were not enough places availablein the programs
to meet the needs of all beneficiaries under 30. When the programs were started, 30 000
places were opened, even though 85 000 single people under 30 were on socia assistance.
Aswas mentioned earlier, the programs were also open to persons 30 and over. | do not
consider evidence of the number of places opened to be asignificant factor in determining

legislative purpose.

242 In my view, the treatment of legidative purpose at this stage of the s. 15(1)
analysis must not undermine or replace that which will be undertaken when applying s. 1.
Whether the distinction is made explicitly in the legislation, as compared with afacially
neutral scheme, isimmaterial when looking at legislative purpose. Indeed, this Court has
adopted a unified approach to discrimination for claims under both the Charter and
provincial human rights statutes, and affirmed that the method of discrimination is
irrdlevant. As McLachlin J. wrote for a unanimous Court in British Columbia (Public

Service Employee Relations Commission) v. BCGSEU, [1999] 3S.C.R. 3, at paras. 47-48:
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In the Charter context, the distinction between direct and adverse effect
discrimination may have some analytica significance but, because the
principal concern is the effect of the impugned law, it has little legal
importance. As lacobucci J. noted at para. 80 of Law, supra:

While it is well established that it is open to a s. 15(1) clamant to
establish discrimination by demonstrating a discriminatory legisative
purpose, proof of legislative intent is not required in order to found as.
15(1) claim: Andrews, supra, at p. 174. What is required is that the
claimant establish that either the purpose or the effect of the legislation
infringes s. 15(1), such that the onus may be satisfied by showing only a
discriminatory effect. (Emphasisin original.)

Where s. 15(1) of the Charter is concerned, therefore, this Court has
recognized that the negative effect on the individual complainant's dignity
does not substantially vary depending on whether the discrimination is overt
or covert. [Emphasisin original .]

243 Whether apositivelegid ative purpose may berelevant under the Law analysis
at the s. 15 stage is another matter. Asisclear in the passage from Law that | have just
reproduced, a claimant may demonstrate an infringement of s. 15(1) by either the
legislative purpose or the effect. Inthe context, itisclear that lacobucci J. istalking only
about adetrimental purpose or effect, sinceit isnonsensical to think that a claimant might
establish that abeneficial or benign purpose or effect infringess. 15(1). It may be argued
that apositivelegidativeintention might make some differencein the subjective-objective
assessment of a distinction=s impact on a claimant=s human dignity, but the Aprincipal
concern@asMcLachlin J. put it, remainsthe effect. Furthermore, any argument based on
the positive legidative intention must take into account the impugned distinction. As
stated earlier, the assumption that long-term benefits of training are greater for younger
persons has nothing to do with the present need of all persons for a minimum amount of
support and their likely responseto the availability of training programsthrough penalties

or incentives.
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244 Indeed, giving too much weight here to what the government says was its
objectivein designing the scheme would amount to accepting as. 1 justification beforeitis
required. Commentators have already rai sed concernswith the blurring between s. 15 and
S. 1:seee.g. C. D. Bredt and A. M. Dodek, AThelncreasing Irrelevance of Section 1 of the
Charter@(2001), 14 Sup. Ct. L. Rev. (2d) 175, at p. 182; Hogg, supra, a p. 52-27. Inmy
view, it ishighly significant whether certain factorsare considered under s. 150rs. 1. As
the Chief Justice recently wrote for the majority of this Court in Sauvé v. Canada (Chief
Electoral Officer), [2002] 3 S.C.R. 519, 2002 SCC 68, at para. 10:

The Charter distinguishes between two separate issues. whether a right
has been infringed, and whether the limitation is justified. The complainant
bears the burden of showing the infringement of a right (the first step), at
which point the burden shifts to the government to justify the limit as a
reasonablelimit under s. 1 (the second step). These are distinct processeswith

different burdens.

The point is that under the Oakes analysis, the legidative objective is not accepted
uncritically. At the s. 15 stage, it is not appropriate to accept at face value the
legislature=s characterization of the purpose of the legislation and then use that to negate

the otherwise discriminatory effects.

245 Inany case, asl| have noted, the legis ature=sintention ismuch lessimportant
at this stage of the Law analysis than the real effects on the claimant. The fundamental
guestion, then, in this case, is not how the legislature viewed the scheme, nor how

members of the majority would have viewed it in relation to the claimant group. The
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approach set out for us by Law is to ask how any member of the mgjority, reasonably
informed, would feel in the shoes of the claimant, experiencing the effects of the
legidlation. This approach is essential: if people whom the legislature views as different
are not demonstrably different at all, the measure should not be acceptable. In other
words, this Court=s holding that substantive equality can mean treating different people

differently applies only where there is a genuine difference.

246 Moreover, unlike the situation in Law, in which the legislation in question
gradually decreased the benefits from the age of 45 to 35, the Social Aid Act created a
bright line at 30, a line which appears to have had little, if any, relationship to the real
situation of younger people. As the appellant has demonstrated, and the respondent
conceded, the dietary and housing costs of people under 30 are no different from those 30
and over. The respondent argued that those under 30 were more likely to live with their
parents than those 30 and over. While this appearsto have been true, the government had
no empirical datato support that view when it adopted the Regulation; it was also shown
that those over 25 were much less likely to live with their parents than those under 25.
Thus, the decision to draw abright line at the age of 30 appearsto havelittleto dowith the

actual situation of the affected group.

247 No attempt appearsto have been made by the government to actually identify
those recipients who were living with their parents, either through the Regulation or
through the screening and application process. In fact, no effort was made to establish
what living conditions were and a presumption was adopted that all persons under 30
received assistance from their family. This was obviously untrue, as the appellant=s
personal experience has shown. It is worth mentioning here that this situation is very

different from that in Law, where there was a rational basis for presuming that younger
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widows had fewer needs and superior means of meeting those needsthan older widows. In
contrast, the young in the present case have similar needsto their eldersand their relative

youth provides no advantage in meeting those needs.

248 While the government offered evidence to show that the programs it
established targeted what it saw as the needs of those under 30, there does seem to have
been a certain degree of reliance on the fact that, by happenstance, the distinction between
those under 30 years of age and those 30 and over had traditionally existed in Quebec=s
socia assistance laws. As the government economist Pierre Fortin noted in his report,
speaking about the need to do something about the difficult situation facing young welfare
recipients:

[TRANSLATION] An opportunity was provided by the existence of the reduced

scale for those capable of working who were under 30 years of age, which

could be brought back up to the regular scale provided the recipient
participated in one or other of the employability development measures.

(P. Fortin, ALes mesures d=employabilité a |=aide sociae: origine,

signification et portée@(February 1990), at p. 3)

The prior existence of the distinction between beneficiaries under 30 and those 30 and over
was based upon older schemes which had sought to emphasize the Aprinciple of parental
responsibility@and which had been created within the context of much lower levels of
youth unemployment. Thus, the relationship between the actual needs of welfare
recipients under 30 and the provisions of the Social Aid Act and Regulation was not
particularly strong. By relying onadistinction that had existed decadesearlier and that did
not take into account the actual circumstances faced by those under 30 in the 1980s, the
legidlation appears to have shown little respect for the value of those recipients as

individual human beings. It created for them what it defined as substandard living
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conditionson the basis of their age. Where, as here, persons experience serious detriment
and evidence shows that the presumptions guiding the legislature were factually
unsupported, it is not necessary to demonstrate actual stereotyping, prejudice, or other
discriminatory intention. Nor does a positive intention save the regulation. That isthe
lesson to be drawn from this Court=s caseson indirect or effects discrimination: BCGSEU,
supra; Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624;
Canadian National Railway Co. v. Canada (Canadian Human Rights Commission), [1987]
1S.C.R. 1114. 1 would therefore disagree with the Chief Justice=sviews as expressed at
para. 38 of her reasons. Shewritestherethat far from being stereotypical or arbitrary, the
program was calibrated to address the particular needs and circumstances of young adults
requiring social assistance. In my view it is more appropriate to characterize the
government=saction in thisway: Based on the unverifiable presumption that people under
30 had better chances of employment and lower needs, the program delivered to those
people two thirds less of what the government viewed as the basic survival amount,

drawing its distinction on a characteristic over which those people had no control, their

age.

249 Before turning to the next contextual factor, | wish to address the issue of
evidence and the burden of proof necessary to demonstrate a Canadian Charter
infringement. The Chief Justiceisclearly influenced by what she perceives asthe lack of
evidence from other individuals besides Ms. Gosselin in support of the contentions of
adverse effect. It appearsto methat the Chief Justiceisalso influenced by the procedural
fact that Ms. Gosselin=s claim was authorized asaclassaction. Itisclear that, in Quebec,
to obtain authorization for aclass action, the applicant must prove the existence of agroup
of persons harmed by facts deriving from a common origin: P.-C. Lafond, Le recours

collectif comme voie d=accés a la justice pour les consommateurs (1996), at p. 400. Ms.
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Gosselin obtained authorization, and that authorizationisnot aliveissuein thisappeal, so
it is established that she has proved the existence of such agroup before the court. While
even respecting the common law mechanism it is not necessary that common issues
predominate or that the class members be identically situated vis-a-visthe opposing party
(Western Canadian Shopping Centres|nc. v. Dutton, [2001] 2 S.C.R. 534, 2001 SCC 46, at
para. 39, per McLachlin C.J.), the legidlature in Quebec deliberately departed from the
conception of common interest by which all pointsat issue must beidentical, questions of
law aswell as questions of fact. Thelegidativeintention wasfor the classaction to apply
where the problem raised by a member of the group resembles without being identical to
those raised by other members. SeeLafond, supra, at pp. 405-6; Code of Civil Procedure,
R.S.Q., c. C-25, art. 1003(a). The question of the extent of individual disadvantage
suffered would become relevant much later, when calculating damages. At this stage,
however, it would be adeparture from past jurisprudence for this Court to refuseto find a
Canadian Charter breach on the basis that the claimant had not proven disadvantage to
enough others. Asthe Chief Justice wrotein Sauve, supra, at para. 55: AEven one person
whose Charter rights are unjustifiably limited is entitled to seek redress under the
Charter.@

(iii) Ameliorative Purpose

250 Therespondent argues that the purpose of thislegislation wasameliorativein
that it was meant to improve the situation of unemployed youths through academic and
experiential benefits, as opposed to exclusively pecuniary assistance. Quitesimply, thisis
not a useful factor in determining whether this legidation=s differential treatment was
discriminatory. In Law, supra, lacobucci J. held that a piece of legislation might be less

harmful to agroup'sdignity if its purpose or effect isto help amore disadvantaged person
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or group in society. In that case, the fact that the purpose of the legislation was to aid
elderly widows meant that the impact on the dignity of those under the age of 35 was
lessened. Suchisnot the casehere. Inthiscase, thelegidature hasdifferentiated between
the appellant=s group and other welfare recipients based on what it claimsis an effort to
ameliorate the situation of the very group in question. Groups that are the subject of an
inferior differential treatment based on an enumerated or anal ogous ground are not treated
with dignity just because the government claims that the detrimental provisions are Afor
their own good@ If the purpose and effect of thedistinction really areto help thegroup in
guestion, the government should be able to show a tight correspondence between the
grounds upon which the distinction is being made and the actual needs of the group. Here,
no correspondence has been shown between the lower benefit and the actual needs of the
group, even though it may have been established that the programs were themselves
beneficial. Theonly logical inferencefor thedifferential treatment isthat younger welfare
recipients will not respond as positively to training opportunities and must be coerced by
punitive measures while older welfare recipients are expected to respond positively to

incentives.

(iv) Nature of the Interest Affected

251 The more important the interest that is affected by differential treatment, the
greater the chance that such differential treatment will threaten a group=s self-worth and
dignity. This determination will generally require both a qualitative assessment of the
interest affected and a quantitative inquiry as to the extent to which it is denied to the
claimant. This case deals with a social assistance program which, despite the admitted
existence of asecondary objective of helping peopleintegrateinto theworkforce, hasasits

stated purpose the provision of the basic necessities for those in need. Thus, when the
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government creates adistinction that in some caseswill result in peoplereceiving only one
third of what it has deemed to be the bare minimum for the sustainment of life, the effect
on the members of the group is severe. As lacobucci J. held in Law, supra, citing
L=Heureux-Dubé J. in Egan, supra: Athe discriminatory calibre of differential treatment
cannot be fully appreciated without evaluating not only the economic but also the
constitutional and societal significance attributed to the interest or interests adversely
affected by thelegidlation in question@(para. 74). Here, thereisan obviousand important

interest in having enough money to assure one=s own survival.

252 In Law, the Court noted that the purpose and function of the impugned CPP
provisions were not to remedy the immediate financial need experienced by widows and
widowers, but rather to enabl e older widows and widowersto meet their basic needsin the
long term. Inthiscase, whileit isadmitted that dealing with long-term dependancy isone
of the legislation=s objectives, the short-term remedying of immediate financial needs
continuesto play adominant rolein the objectives of thelegidlation. Thedifferenceinthe
nature and importance of theinterest affected C provision for basic needsimmediately as
opposed to over thelong term Cisone of the crucial distinctions between the present case
and Law. The effect of the distinction in the present case is that the claimant and others
like her would have had their incomefar below not just the government=s poverty line, but
itsbasic survival amount. A genuine contextual approach will appreciate this distinction
and will not find the result determined by the apparent similarities in that both cases

address an age distinction for a government benefit.

253 In her submissions, the respondent argues that it was not the creation of a
lower base level of support for young people that was responsible for the deplorable

situation in which many of them found themselves during the early 1980s. Instead, she
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argues, what was being offered were skillsto allow young personsto enter the workforce,

thereby reinforcing their dignity and self-worth:

[TRANSLATION] . . . work isuniversally recognized as an essential component

of human dignity. . . .

254 This statement says nothing about the differential treatment of those offered
opportunities to obtain training or work experience. Furthermore, what much of the
government=s reasoning neglects is that the global economic situation that created the
need for a program to help young people was characterized by the fact that there were no
jobs available. The reason that these young people were not in the labour force was not
exclusively that their skillsweretoo low, or that they were undereducated, but that there
were no jobs to be had. This is not to question the wisdom of the government=s
programs, but to emphasi ze that the effect that the maintenance of this distinction had on
the members of the group in question was real and severe given the economic context of
thetime. Even if one were to accept, as | do not, that the government=s positive
intention was a significant factor in diminishing the impact of the impugned law on
human dignity, or that there was no implicit stereotype that young persons would
not have participated in training programs absent severe deprivation, any reading
of the evidence indicates that it was highly improbable that a person under 30, with
the bestintentions, could at all times until he or she was 30 years old be registered
in a program and therefore receive the full subsistence amount. Not all programs
were open to each welfare recipient, and there would inevitably be waiting periods
between the completion of one program and the start of another. During such

periods, persons under 30 would clearly be exposed to deep poverty unlike
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persons 30 and over, in a way going directly to their human dignity and full

participation as equally valued members of society.

255 The situation of Ms. Gosselin herself isillustrative of the manner in which s.
29(a) operated and affected her basic human dignity. Thereisno necessity for her to bring
evidence of actual deprivation of other named welfare recipients under the age of 30.
From theinception of thelegidative schemein question, Ms. Gosselin spent some months
participating in the programs, receiving full benefits, and some months between programs,
receiving areduced amount in benefits. During the timesthat she was participating in the
programs, she benefited from the experience that the programs offered, as well as the
increase in benefits that such participation provided her. But, being a person under 30
years of age, much of thetime shewaslivingin fear of being returned to the reduced level
of support. At certain times, she was not immediately capable of entering into aprogram;
then, as well as when a program ended, she was left to fall back on the lower benefit.
When she was given the opportunity of participating in a program, she took advantage of
it. But if her participation in a particular program did not work out, as when she
discovered that she had an allergy to animalsand could no longer work at the pet store, she
was left to survive on the reduced amount until another placement was made available to
her. The presumption that she could rely on her mother was not based on true fact. She
wasinreality forced to survive on lessthan the recognized minimum received by those 30

and over.

256 Thisthreat to her living income, described by a government witness as Athe
stick@to accompany Athe carrot@ caused a great deal of stress to the appellant. This
additional stress, which was not experienced by those recipients 30 and over, dominated

the appellant=s life. Even when she was able to live with her mother, the arrangement
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wasnot ideal. It wasinfact asituation she expended agreat deal of energy inavoiding. At
certain times, living with her mother was not even an option, as when the rules in her
mother=s housing changed, preventing the appellant from sharing her mother=s one-
bedroom apartment. Undoubtedly, thisisasituation that would be stressful for any person,
but for the purposes of s. 15 what made the appellant=s experience demeaning wasthe fact
that she was placed in a position that the government itself admits is a precarious and
unliveable one, while it provided that older recipients of socia assistance would be
permitted to participate in at least one of the same programs and to receive an equivalent
increasein benefits. Older recipients did not suffer amassive decreasein their benefitsfor
failureto participatein aself-improvement program. Thisdistinction was made simply on

the basis of age, not need, opportunity or personal circumstances.

257 | wish to reiterate that, as this Court=s jurisprudence makes clear, the fourth
contextual inquiry focuses on the particular interest denied or limited in respect of the
claimant, not the societal interests engaged by the legis ature=sbroader program or another
particular benefit purportedly being provided to the claimant. In my view, the interests
that the Chief Justice discusses under the fourth inquiry of the Law test at para. 65 belong
properly under the s. 1 justification. The interest denied to the appellant in this case was
not Afaith in the usefulness of education@ but rather welfare payments at the
government=sown recognized subsistence level . Consideration of any Apositiveimpact of

the legisation@belongs in the proportionality analysisat s. 1.

258 In conclusion, the appellant has shown that in certain circumstances, and in her
circumstances in particular, there were occasions when the effect of the Regulation=s
differentiation between those under 30 years of age and those 30 and over was such that

beneficiaries under 30 could objectively be said to have experienced governmental
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treatment that failed to respect them asfull persons. Given that thisdifferential treatment
was based on the enumerated ground of age, it was already suspect for the purposes of s.
15. The fact, among others, that no matter what she did, a beneficiary under 30 would
never receive the same benefit as a beneficiary 30 or over participating in a similar
program confirms, from the standpoint of the reasonabl e person, that such trestment would
affect one=sown feeling of self-worth. | would thereforefind that the distinction made by

s. 29(a) of the Regulation is discriminatory.

259 It can be argued that the government could not design a perfect program, and
that in a program such as this, some people are bound to fall through the cracks. Indeed,
the Chief Justice accepts this argument, noting that a government need not achieve a
perfect correspondence between abenefit program and the actual needs and circumstances
of the claimant group. But in light of the importance of the interest affected, this should
not provide a bar to afinding that Ms. Gosselin=s dignity was adversely affected. The
severe harm suffered by the appellant as aresult of the age-based distinction far exceeds
the margin of imperfection lacobucci J. contemplated in Law, supra, at para. 105. The
respondent's claim that such treatment wasin the best interest of the appellant is better | eft
to the s. 1 analysis where the government can argue that the adverse effects that the
legidlation had on the appellant=s dignity were justifiable given the practical, economic
and socia reality of designing a complex social assistance program. Indeed, this sort of
reasoning is typical of reasoning under the Oakes test, at minima impairment or
proportionality, to determine whether a breach, once found, isjustifiable: R. v. Edwards
Booksand Art Ltd., [1986] 2 S.C.R. 713. Itisnot what we associate with s. 15 reasoning,
and in this case serves to make sustaining a breach much more onerous. Asl noted earlier,
the burden of proof is significant, too. The Chief Justice appears to believe that the

appellant hasthe onus, under s. 15(1), to demonstrate not only that sheisharmed, but also
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that the government program allows more than an acceptable number of other individuals
tofall through the cracks. Giventhe government=sresources, it ismuch more appropriate
torequireit to adduce proof of theimportance and purpose of the program and its minimal

impairment of equality rights in discharging its burden under s. 1.

(3) Sectionl

260 Since it is found that the appellant=s equality rights were infringed by the
legislation, the burden falls on the government to provethat such alimit on her rightswas
a reasonable one that is demonstrably justifiable in a free and democratic society; see
Oakes, supra, at pp. 136-37. In order to demonstrably justify such alimit, the government
must show that the provision pursues an objective that is sufficiently important to justify
limiting a Charter right, and that it does so in amanner that is (1) rationally connected to
that objective, (2) impairsthe right no more than is reasonably necessary to accomplish
the objective, and (3) does not have a disproportionately severe effect on the persons to

whom it applies; see Oakes, at pp. 138-39.

261 These criteriawill be applied with varying levels of rigour depending on the
context of the appeal ; see Thomson Newspapers Co. v. Canada (Attorney General), [1998]
1 SC.R. 877. In this case, we are presented with a law that attempts to remedy the
financia situation of the chronically unemployed by providing them with cash benefitsand
training in order to ensure their subsistence and help them integrate into the workforce.
The development of the training programswas obviously acomplex processthat involved
the balancing of various interests, the expenditure of large sums of public money, and a
consideration of many variables. Socia policy is by no means an exact science; acertain

degree of deference should be accorded in reviewing this type of legislation. That being
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said, the government does not have carte blanche to limit rights in the area of socia

policy.

262 In Thomson Newspapers, | held that part of what may |ead to deference under
acontextual approachtos. listhefact that thelegislation ismeant to protect avulnerable
group. In such a case, the importance of deferring to the government=s decision in
balancing competing interests is highlighted. However, in this case, the government
claimsthat the group that it isin fact trying to protect isthe very same group whose rights
have been infringed. This should militate against an overly deferentia approach. If the
government wishes to help people by infringing their constitutional rights, the courts
should not, given the peculiarities of such an approach, be overly deferential in assessing
the objective of the impugned provision or whether the means used were minimally

impairing to the right in question.

(i) Objective C Pressing and Substantial

263 In hisreasons, Robert J.A. held that for the purposes of the Oakestest, itisthe
objective of the distinction that should be analysed. In doing so, he determined that the
distinction served two purposes. (1) to avoid attracting young adults to social assistance,
and (2) to facilitate integration into the workforce by encouraging participation in the
employment programs. The appellant argues that the obj ective of the distinction should be
analysed in light of the legidlation as awhole, in particular, the explicit objective of the
legidlation under s. 6 to provide supplemental aid to those who fall below a subsistence
level. Furthermore, she arguesthat the objective of thelegislation cannot, pursuant to this
Court=s decisionin R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, be found to have

Aevolved@ The respondent agrees with the double objective analysis of Robert JA.

2002 SCC 84 (CanLll)



- 160 -

264 Inmy view, the double objective analysis of Robert J.A. iscorrect. Whilethe
s. 1 analysis must not take place in a contextual vacuum, when a specific legidative
provision has been found to infringe a Charter right, the s. 1 analysis must focus on the
objective of that particular provision. In cases such as Vriend, supra, in which this Court
focussed on the legislation as a whole, it did so because the legislation was being
challenged for underinclusion; thus, there was no specific provision to be considered.
Here, s. 29(a) isclearly theimpugned provision. Thes. 1 analysis must thereforefocuson
thedistinctionit creates. If too much weight isgiven to the objective of thelegidationasa
whole, thiswill lead the court into an inquiry of what would be the best way to formulate

an entire piece of legidation. That is the province of the legisature.

265 While the Ashifting emphasi s@argument accepted by Robert J.A. seems to
suggest anovel approach to thes. 1 analysis, | believe it was appropriate to accept it in
this case. This Court has normally held that the objectives of legislation cannot be found
to have evolved over time. But inthiscase, it wasalegidative act that signalled the change
in emphasis; Big M Drug Mart, supra. In my view, the 1984 changes to the Act, which
established the educational programs and provided for an increase in assistance for those
who participated in them, constituted a legidative signal that the objective of the

distinction in s. 29(a) had, to a certain degree, shifted.

266 Having found that the objective of the distinction had shifted towards
encouraging the integration of young people into the workforce, and given the dire
situation of that segment of the population during those years, | would find the objectives

of s. 29(a) to be pressing and substantial.
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(i) Rational Connection

267 The appellant attacks the rational connection between the means used by the
government and itsdual objective ontwo fronts. First, she arguesthat the choice of age 30
asthe point of distinction was made arbitrarily and that it had no bearing on the means by
which the government would achieve its objective. She argues that the government
distinguished beneficiaries on the basis of age 30 simply because that distinction already
existed, and therefore, in the words of agovernment witness, because [TRANSLATION] Aan
opportunity was provided@ She aso arguesthat the level of assistance accorded to those
under 30 who did not participate in the programswas arbitrary. In her view, if the purpose
of selecting alow level of assistance wasto encourage participation in the programs, then
there should have been enough places availablein the programsto accommodate everyone

under the age of 30, which there was not.

268 The respondent agrees with Robert JA.=s conclusion that while the
connection between the means and the objective might not have been shown to be
particularly strong, therewasalogical link between the different treatment of those under
30 and the objective of encouraging the integration of these people into the workforce.
She disagrees, however, with some of hisanalysis, emphasizing again that the distinction
made in s. 29(a) has to be analysed in the context of the rest of the legidation and the

economic situation of the time.

269 Onthisissuel am again in agreement with the findings of Robert JA. There
isalogical link between the provisions of the Regulation and the objective of integrating
people under 30 into the workforce. It is logical and reasonable to suppose that young
people are at a different stage in their lives than those 30 and over, that it is more

important, and perhaps more fruitful, to encourage them to integrate into the workforce,
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and that in order to encourage such behaviour, a reduction in basic benefits could be

expected to achieve that objective.

(iii) Minimal Impairment

270 It is on the issue of minimal impairment that Robert JA. found that the

legidlation could not be upheld under s. 1. Again, | find myself in substantial agreement.

271 First, | would agree with Robert J.A.=s comments regarding the onus that the
government must meet at this stage of theanalysis. When analysing social legidation, itis
truethat the Court should avoid second-guessing government policy. The government need
not have chosen the least drastic meansat itsdisposal. Nonetheless, it must have chosento
infringetheright aslittle aswasreasonably possible. The respondent arguesthat giventhe
government=s objectives and the evidence it put forth, the methods employed were
reasonabl e and should therefore pass the minimal impairment test. | do not believethat this

is the case.

272 The respondent argues that by allowing people under 30 to participate in
programs in order to increase their benefits to the level of those 30 and over, the
government demonstrated that the needs and concerns of young social assistance recipients
were given careful consideration and wererespected. Sherejectsthe alternatives proposed
by the appellant C such as the elimination of s. 29(a) or the creation of a universally
conditional program C as either eliminating the objective completely or as being
impossibletoimplement. An examination of the evidence, however, failsto demonstrate
that such approacheswould not have been appropriate. With regard to increasing thelevel

of support provided to those under 30, the government insiststhat such an approach would
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have prevented it from achieving its objective of integrating young people into the
workforce. Thisispresumably based on the assumption that there would belessincentive
to enter the workforce or to participate in the programs if the full benefit was provided
unconditionally. However, thisremains unproven in the record. Thereis nothing to show
why the response of beneficiaries under 30 would have been different from that of older
beneficiaries, and nothing to show why integration in the workforce would have been
superior for participants under 30 as compared to older participants. Witnesses for the
respondent repeatedly referred to the [TRANSLATION] Aattraction effect@that would result
fromincreasing the benefits of people under 30, but they failed to adduce any evidence of
studies or previous experience to justify the hypothesis. Aside from supporting the
contention that the provisions reflect a discriminatory and stereotypical view of
irresponsible youth, such participation by some persons among those 30 and over
demonstrates that tying the programs to reduced benefits was not the only option that was

available to the government.

273 | aso find the argument that the reforms of 1989 which made the programs
universally conditional could not have been implemented earlier to be somewhat
unconvincing. When the Charter was passed in 1982, athree-year delay was placed onthe
implementation of s. 15 in recognition of the effect it could have had on government
legidlation and the complexity of making appropriate changes. With the passage of the
omnibus Act respecting the Constitution Act, 1982, the government of Quebec provided
itself with two extra years to dea with the requirements of the equality provision.
Therefore, as of 1982, the Quebec government had five yearsto consider theimplications
that the Charter=s equality provision would have for its Social Aid Act. Although the
government demonstrated that such changestook 18 to 24 monthsto implement, it did not

demonstrate why that process could not have begun at an earlier date.
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274 Thus, it seems to me that the above alternatives cannot be characterized as
unreasonable; certainly they would also have been less impairing. However, given the
complexity of designing social assistance programs, | accept that the Court should not be
in the business of advocating completely new policy directionsfor the legislature. At the
time the legidlation was passed, in 1984, it seems clear that the government believed that
the continued distinction between those under 30 and those 30 and over was necessary in
order to achieve its objective of facilitating the integration of young people into the
workforce. Nevertheless, given the availability of the alternative approaches that would
have been lessimpairing to theright, the onusis on the government to demonstrate that the

approach it took was itself minimally impairing.

275 Like Robert J.A., upon examination of the manner in which thelegislationin
guestion wasimplemented, | have come to the conclusion that the government'sinitiative
was not designed in asufficiently careful manner to passthe minimally impairing test. As

Robert J.A. held at p. 1084, the government has failed to show:

[TRANSLATION]

(1) that it set sufficiently flexible eligibility requirements for access to the
programs; [and] (2) that it acted reasonably in determining the requirements
for anincreasein assistance, which was only possiblethrough participationin

the measures.

276 In assessing whether the legislation in place was minimally impairing to the
right, thefirst fact that comesto light isthat only 11 percent of social assistance recipients

under the age of 30 wereinfact enrolled inthe employment programsthat allowed themto
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receive the base amount all ocated to beneficiaries 30 years of ageand over. Thisinand of
itself isnot determinative of thefact that the legislation was not minimally impairing, but it
does bring to our attention the real possibility that the programs were not designed in a
manner that would infringe upon the appellant=srights aslittle asis reasonably possible.
In examining the record, | have found four areas in which the structure of the legislation
and the programs can be shown to have been designed in amanner that was not minimally

impairing of the appellant=s rights.

277 First, one major branch of the scheme, the Remedial Education Program, did
not providefor full benefitsfor those who participated, leaving them $100 short of the base
benefit. Thus, the government foresaw, inthe creation of its programs, that alarge number
of even those who participated in the programswould, in return for their efforts, continue
to receive less than the amount received by those 30 and over who were not participating
in the programs. As mentioned earlier, the most uneducated, theilliterate, were originally
left out of thisprogram entirely. The government arguesthat the amount of assistance must
be examined in tandem with the government student loan and bursary program. However,
because the Remedia Education students were in high school, the government witness
admitted that the only money that they would receive through student loans would be to
pay for specific school-related expenses such as books and school supplies. Assuch, the
student loan program did not raise the Remedial Education participant=s benefits to the
same level as those 30 and over. In redlity, given that almost 50 percent of participants
under 30 wereinvolved with the Remedial Education Program, thismeant that avery large
portion of the participantswould not be receiving the full amount of benefitsthat those 30

and over were receiving.
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278 It might be argued that the val ue of the education and experience being derived
from such programs cannot be calculated on apurely pecuniary basis. | would agree that
the power of education can be invaluable to its recipient. However, the strength of this
argument is diminished by the fact that the cost of this education is, in this case, the
reduction of benefits that are supposed to guarantee certain standards of minimal
subsistence. While the long-term value of the education and experience is certainly
important, this must be balanced against the short-term need for survival that socia
assistanceisintended to placate. Moreover, those peoplewho participated in the programs

who were not under 30 were not required to make a similar sacrifice.

279 Second, the design of the programswas not tailored in such away asto ensure
that there would always be programs available to those who wanted to participate. For
instance, for a student who could not find a job after finishing school, the Remedial
Education Program was only available after nine months. The On-the-job Training
Program was only available after 12 months. This left the Community Work Program,
which, given its very remedial nature, may not have been useful to everyone, and was
prioritized for those who had been on socia assistance for more than 12 months. The
existence of this priority is itself evidence that the programs were not available to al
applicantsat all times. For someone who had completed CEGEP, the Remedial Education
and On-the-job Training Programs would simply be unavailable. Even if he or she were
then ableto participate in the Community Work Program, thiswould only last for one year,
after which the young social assistance recipient would, because of the 12-month limit on
the program, be left with no program in which to participate. Take someone like Ms.
Gosselin, whose prospects for moving into the private workforce, like many in her
situation, do not, unfortunately, appear to have been very promising. After oneyear ina

Community Work Program (and, if they could find one, ayear in an On-the-job Training
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placement), shewould be unabl e to receive the same benefit as someone 30 or over. Thus,
inreality, the system of training and education gave social assistance recipients under 30
who were able to access programs two years to get a job before they had their benefit
reduced to $170 per month Cwith some extratime available at amoderately reduced rate

for those who had not yet received their high school diploma.

280 Another substantive flaw in the design of the programs was that faced by
illiterate or severely undereducated persons, who were unable to participate in the
Remedial Education Program. Whileineligiblefor the Remedial Education Program, such
persons would also face difficulty entering On-the-job Training, and would thus be left
with the Community Work Program, which, as has been noted, was limited to one year.
Thisflaw was apparently addressed in 1989 with the creation of aspecial literacy program,
but it nonethel ess serves as an exampl e of another situation where even those participants

who were willing to participate were at times unable to do so.

281 Third, in addition to the problems with the design of the programs, their
implementation presented still more hurdles which young recipients were forced to
overcome. For instance, when aperson under 30 years of age found himself or herself on
social assistance, he or shewould haveto organize ameeting with asocial aid worker. An
Aevaluation interview@would follow, sometimes several, in order to determine what type
of program would be best suited to the recipient. This process would sometimes take
several weeks. Then, once it was determined which program would be best, there was
often another delay, as spacein the program in which the recipient could participate had to
be found. If, for instance, someone wanted to participate in the Remedial Education
Program in June, he or she would have to wait until September, for school to start. In the

case of the On-the-job Training Program, the process provided that one would haveto wait

2002 SCC 84 (CanLll)



- 168 -

until asuitable employer wasfound. Also, the employer had the final say asto whether he
or she wished to hire a particular individual. This caused more delay. Once a placement
was compl eted, this process was started all over again. Thus, in the course of his or her
time on social assistance, a young person desiring to receive the full benefit of the

programs would most likely spend at least a month or two on the reduced benefit.

282 Given the precarious situation of those on social assistance, even ashort lapse
in additional benefits was certainly enough to cause major difficulties in the recipients
lives, difficulties that someone 30 and over would not have to face. Ms. Gosselin herself
spent aconsiderable amount of time between programs, this sometimes|eading to periods
of mental breakdown. One government witness described the situation of many of those
young people on social assistance as being an existence Aon the edge of capacity@C
walking atightrope a ong the border of aptness and inaptitude for work. Falling back onto
the reduced amount was therefore a very real possibility that could have exaggerated

effects on the capacity of young recipients to cope with life.

283 A fourth and final reason why the approach taken by the government was not
reasonably minimally impairing was the fact that even though 85 000 single people under
30 years of age were on socia assistance, the government at first only made 30 000
program places available. The respondent argues, and Baudouin J.A. agreed, that the
government should not have been forced to open up placesfor everyonewhen it knew that
not everyonewould participate. | think thisisright. The government did not haveto prove
that it had 85 000 empty chairs waiting in classrooms and elsewhere. However, the very
fact that it was expecting such low levels of participation bringsinto question the degreeto
which thedistinctionin s. 29(a) was geared towards improving the situation of those under

30, as opposed to simply saving money. The government noted that many places did not
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have to be made available because 50 percent of young people were thought to be living
with their parents. As noted earlier, this was not proven and if true would have left 50
percent of recipients in an unjustified state of deprivation. Also, it isby no means clear
why young persons living at home would not want to take advantage of such programsif
they provided them with an extra $296 per month. Moreover, it is not clear why, if the
object of s. 29(a) wasto encourage the integration of young peopleinto theworkforce, the
government would not expect or want those on social assistance who wereliving at home

to participate in the programs.

284 The government maintainsthat it alwayshad more placesavailableif the need
arose, but the evidence has|eft me questioning how aprogram such as On-the-job Training
which relied on private enterprises to provide jobs could provide an endless stream of
positions for any young person on socia assistance who wanted one. It also seems
somewhat disingenuous to suggest that there were unlimited spaces in the program when
the program profiles clearly outline that some groups were to be specifically targeted,
others given preference. How can there be preferences when access to the programs is
unlimited? It also seems odd that a government that claimsit would not have been able to
eliminate the reduced benefit level for people under 30 for economic reasons would have
been ableto support a program in which asignificant portion of those persons participated
in the programs and, therefore, had their benefits increased to the normal level. If
legislation is found to infringe upon a group=s right and the government claims that the
right isminimally impaired due to the operation of another program, the fact that only 20
percent of the affected group participates would seem to suggest that the right was not

being reasonably infringed.
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285 Accordingly, | would hold that, even according ahigh degree of deference, the
respondent hasfailed to demonstrate that the provision in question constituted ameans of
achieving the legidative objective that was reasonably minimally impairing in respect of
the appellant=sequality rights. Other reasonable alternativesto achievethe objectivewere
available. The approach taken by the government involved providing avulnerable group
with a base amount of money that was one third of the level the government itself had
deemed to be asubsistence level for others and, moreover, the programs themsel veswere
additionally found to have several important shortcomings. This was not minimally
impairing of the right. The respondent has therefore failed to meet its burden of

demonstrably justifying the limitation on the appellant=s rights.

286 Even accepting the general approach of differentiating between those under 30
and those 30 and over that the legislature adopted to achieve its objectives, there are
severa other means by which the substantive equality of young people would have been
considerably more respected and less impaired. First, as Robert J.A. suggested, the full
benefit could have been extended to thoseindividual swho had expressed their willingness
to participatein aprogram, as opposed to requiring themto be at all times participating in
programsthat, by their design and implementation, did not alow for constant participation.
Another approach, given the government=s opinion that the majority of young people on
welfarewereliving at home and therefore did not require the full benefit, would have been
to tie the benefits to whether the recipient Cwhatever hisor her age Cwas actualy living
at home. Thiswas already being donefor other recipients since anyone 30 and over living
with family had his or her benefits reduced by $85. This would have had the effect of
recognizing that many young people did not require the full amount of social assistance,

while basing the amount awarded on their actual situation as opposed to the proxy of age.
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287 Having found that the legislation was not minimally impairing of the
appellant=sright to equality, | would hold that the |egidlation was not areasonablelimit on
the right that was demonstrably justified. The final branch of the Oakes test need not
therefore necessarily be addressed. However, given the deleterious effect that the
legislation had on the appellant=s right it would, | believe, be useful to consider that

branch of the test as well.

(iv) Proportionality

288 At thisstage of the Oakestest, acourt must determine whether the del eterious
effects that a legidative provision has on a given rights holder are outweighed by the
salutary effects of the same legislation in achieving the stated government objective. Here,
again, | agree with Robert JA. It isclear from the evidence that $170 per month is not
enough money for one to live on. While the government claims that those under 30 had
theright to increased benefitsif they participated in the programs, therewere clear holesin
the programs which prevented certain individuals, at certain times, from accessing the
additional benefits. Moreover, Remedia Education students never achieved parity. In
fact, though thisis not determinative, only 11 percent of single persons under 30 years of
age who were on social assistance actually received what the government had determined
to be the basic amount needed to support one=s self. Thisconstitutes asevere deleterious
effect on the equality and self-worth of the appellant and those in her group. With respect
to the salutary effects side of the equation, the government was not required to demonstrate
that the programs had any actual significant salutary effect on the well-being of young
people; it nevertheless had to demonstrate that the reduction in benefits would reasonably
be expected to facilitate theintegration of the younger social assistance beneficiariesinthe

workplace. This onus has not been met.
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289 The respondent argues that government cannot be held responsible for the
Apartia faillures@of legidlation. Sheinsiststhat the government had areal concernfor the
situation in which young people found themselves and attempted to craft a program that
would benefit them. While the effects stage of the Oakestest should not be an opportunity
for courts to punish governments for failed legislative undertakings, when the potential
deleterious effects of the legidlation are so apparent, | do not believe that it is asking too
much of the government to craft its legislation more carefully. Given the economic data
that the government has presented in evidence, it was entirely foreseeable that upon
completion of the programs, the opportunities for young people to integrate into the
workforce would continue to be limited. There was no justification presented for leaving
them on the reduced benefit at that point in time, regardless of the problem of delays

earlier discussed.

290 Accordingly, | find that s. 29(a) of the Regulation=s Charter breach should not
be upheld as a justified and reasonable limit under s. 1. In the legidative and social
context of the legidlation, which provided a safety net for those without means to support
themselves, a rights-infringing limitation must be carefully crafted. In this case, the
programs left too many opportunities for young people to fall through the seams of the
legidation. This is borne out to some degree by the low participation rate among
beneficiaries under the age of 30 and the fact that there was no basis for the assumption
that beneficiaries under 30 were living with their parents and had lesser needs. Whilethe
respondent argues that no evidence was presented to show that most if any of the 73
percent of recipients under 30 were not participating in the programs for anything more
than personal reasons, | would point out that at the s. 1 stage of analysis, it is the
government=s responsibility to show that the legislation limits the right as little as

reasonably possible.
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(4) Remedy

291 The appellant argued that if s. 29(a) was found to have been an
infringement on her Charter rights, it should be declared invalid under s. 52(1) of the
Constitution Act, 1982, and that she and the members of her class should be compensated
for their losses under s. 24(1) of the Charter. Engaging in an elaborate analysis of the
proper type of declaratory relief to extend in this case borders on the absurd, given thefact
that the legidlation in question has been repealed for over a decade. Determining, for
instance, the proper duration for which any declaration might be suspended in order to give
the government an opportunity to amend its legislation is a purely hypothetical exercise.
Nonetheless, given the appellant=s claim for pecuniary relief under s. 24(1), abrief outline
of the factorsto be considered in fashioning adeclaration of invalidity in this case may be

warranted.

292 In determining the appropriate remedy in the case of legidationthat isfound to
violateaCharter right, courts must walk afineline between fulfilling their judicial role of
protecting rights and intruding on the legislature'srole; Schachter, supra. Simply striking
down s. 29(a) would have lead to the result that all social assistance beneficiaries would
have received the full benefit unconditionally. The respondent has argued that the
government would never have adopted such a measure, and more importantly, that it
would have been unable, from a financial standpoint, to fulfill such a legidative
commitment. Itisinrecognition of thisthat Robert J.A. held that s. 23 of the Regulation,
which set the actual amounts of the benefits, should also be invalidated so that the
legidlative intent of the Act would not be distorted by the court. The problem that this

approach raises is that it may in fact lead to an even more severe transgression of the
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legislature=s intention; it could mean that the Social Aid Act no longer supplies anyone
with benefits. At thevery least, the provision of benefitsunconditionally to those under 30
would help to fulfill the statute=s objective of providing for the needy. To declare s. 23

invalid would be to completely eliminate the legidlative objective.

293 In Schachter, supra, Lamer C.J. held that a delayed declaration of invalidity
would be appropriate when striking down unconstitutional legislation if immediate relief
(1) posed adanger to the public, (2) threatened the rule of law, or (3) deprived deserving
persons of benefits. Inthiscase, theinvalidation of s. 29(a) would not pose adanger to the
public, nor would it deprive deserving persons of benefits, since it would expand the
category of beneficiaries. However, giventhe broad impact of thislegislation on Quebec
society, as well as the wide range of alternatives that might be taken in order to bring
complex social legislation such asthisinto linewith constitutional standards, | believethat
suspension of the declaration would have been appropriate in this case. Given the large
sums of money spent by legislatures on socia assistance programs such as this and the
complexity of the programs at issue, acourt should not intrude too deeply into the role of
legisatureinthisfield. Asnoted earlier, given that the provision in questionisnolonger in
force, this issue is moot. However, if the legidation was still in place, | would have
ordered that the declaration of invalidity be suspended for a period of 18 months, the
period that the government demonstrated would be required to implement changes to the

legisation.

294 The appellant al so requeststhat this Court make an order under s. 24(1) of the
Charter compensating the members of her group for the difference between the full benefit
and the reduced amount during the time they were on the reduced benefit. The appellant

argues that without such an order, her rights will not have been given any real effect.
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295 On this point, | find myself in substantial agreement with the conclusion of
Robert J.A., who refused to grant amonetary award under s. 24(1). AsLamer C.J. heldin
Schachter, whereaprovisionisstruck down under s. 52, aretroactive s. 24(1) remedy will
not generally beavailable. The appellant arguesthat the odd facts of this case may makeit
one of those extraordinary occasionsin which as. 24(1) remedy could be added to as. 52

declaration. The facts of this case do not allow for such a result.

296 First, | agree with Robert J.A. that because this case involves a class action,
there is more difficulty in ordering a s. 24(1) remedy. It would be impossible for this
Court to determine the precise amount that was owed to each individual in theclass. Who
participated in the programs, and who did not, the number of months during which they did
not participate, the amount of the shortfall in benefitsat different times, areall impossible

to determine.

297 Second, the significant cost that would be incurred by the government wereit
required to pay damages must be considered. AsLamer C.J. held in Schachter, while a
consideration of expenses might not be relevant to the substantive Charter analysis, it is
relevant to the determination of the remedy. Requiring the government to pay out nearly
half a billion dollars, the amount requested, would have a significant impact on the
government=sfiscal situation, and potentially on the general economy of the province of

Quebec.

298 Thirdly, as | have shown in my reasons, the creation of a socia assistance
program that isrespectful of the equality rights of young people need not necessarily have

involved increasing the benefit levels of those under 30 to the level of the 30-year-old
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beneficiaries. The government might have chosen to improve the coverage given by the

programsto those under 30, or, asit did in 1989, to impose conditionson all beneficiaries.

299 Accordingly, | would deny the appellant=s request for an order for damages

pursuant to s. 24(1) of the Charter.

C. Quebec Charter of Human Rights and Freedoms

Section 45 of the Quebec Charter

300 Theappellant aso claimsthat s. 29(a) violated her s. 45 rights under
the Quebec Charter. Section 45 of the Quebec Charter reads as follows:

45. Every personin need hasaright, for himself and hisfamily, to measures
of financial assistance and to social measures provided for by law, susceptible

of ensuring such person an acceptable standard of living.

The respondent argues that the terms Aprovided for by law@and Asusceptible@have the
effect of limiting the degree to which the government must act to provide adecent standard
of living. She arguesthat the section meansthat the government need only provide, in an
efficient manner, the assistancethat it definesinitsown legisation. In hisreasons, Robert
J.A. engaged in an extensive analysis of international human rights documentsin order to
offer context to the interpretation of the section, and in particular, the aforementioned
terms. He found that in the context of the other social rights enumerated in the Quebec
Charter, aswell asthelanguage of international social charters, theterms Aprovided for by

law@and Asusceptible@should not be read restrictively. The appellant, likewise, argues
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that thoseterms, instead of limiting theright, create apositive obligation on the state to put

in place social assistance by law.

301 When compared to the other social rights enumerated in the Quebec Charter,
in particular thosethat are limited by the words Ato the extent provided by law@(emphasis
added) (e.g., s. 44), | would agree with the appellant that the term Aprovided for by law@
should not beread too restrictively. Inmy view, the word Asusceptible@definesthe nature
of the benefit to be provided which could encompass social programs such asthe onesthat
were established under the legislation impugned in these proceedings. Thus, | would find
that, on its face, s. 45 does create some form of positive right to a minimal standard of

living.

302 Thereisno need, however, to enter into alengthy examination of whether the
legislation in question here provided for social assistance which met the standard required
by s. 45. Thisis because the section must be interpreted in light of the remedial provisions

of the Quebec Charter. Section 52 of the Quebec Charter reads as follows:

52. No provision of any Act, even subsequent to the Charter, may derogate
from sections 1 to 38, except so far as provided by those sections, unless such

Act expressly states that it applies despite the Charter.

In my view, it is quite clear that the court has no power to declare any portion of alaw

invalid due to aconflict with s. 45. Section 52 simply cannot apply.

303 The appellant also argues that she should be entitled to damages pursuant to
S. 49 of the Quebec Charter. Section 49 reads as follows:
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49. Any unlawful interference with any right or freedom recognized by this
Charter entitles the victim to obtain the cessation of such interference and

compensation for the moral or material prejudice resulting therefrom.

This Court interpreted s. 49 in Béliveau S-Jacques v. Fédération des employées et
employés de services publicsinc., [1996] 2 S.C.R. 345. In that case, Gonthier J. held (at
paras. 119-21) that:

In my view, the first paragraph of s. 49 and art. 1053 C.C.L.C. are
based on the same legal principle of liability associated with wrongful
conduct. . ..

It is thus clear that the violation of a right protected by the Charter is
equivalent to a civil fault. The Charter formalizes standards of conduct that
apply to al individuals. The legidative recognition of these standards of
conduct hasto some extent exempted the courtsfrom clarifying their content.
This recognition does not, however, make it possible to distinguish in
principle the standards of conduct in question from that under art. 1053
C.C.L.C., which the courts apply to the circumstances of each case. The
violation of one of the guaranteed rights is therefore wrongful behaviour,
which, as the Court of Appeal has recognized, breaches the general duty of
good conduct. . . .

The nature of the damages that may be obtained under thefirst paragraph
of s. 49 reinforces the parallel with civil liability. It is understood that the
moral and material damages awarded by acourt following aCharter violation
are strictly compensatory in nature. The wording of the provision leaves no
doubt in this regard, since it entitles the victim of an unlawful interference
with a protected right to obtain Acompensation for the moral or material

prejudice resulting therefrom@
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In Quebec (Public Curator) v. Syndicat national des employés de I'hdpital S-Ferdinand,
[1996] 3 S.C.R. 211, L=Heureux-Dubé J. clarified thisfurther by holding, for aunanimous

Court (at para. 116), that:

To find that there has been unlawful interference, it must be shown that a
right protected by the Charter wasinfringed and that the infringement resulted
from wrongful conduct. A person=s conduct will be characterized as
wrongful if, in engaging therein, he or she violated a standard of conduct

considered reasonable in the circumstances under the genera law . . . .

304 Thus, in order to substantiate as. 49 claim against the government for having
drafted legidation that violates a Quebec Charter right, one would need to demonstrate
that the legislature has breached a particular standard of carein drafting thelegislation. It
seemsto me unlikely that agovernment could, under s. 49, be held responsible for having
simply drafted faulty legislation. Thisview was shared by Gonthier J. in Guimond, supra,
at para. 13, where he quoted approvingly Delisle J.A.:

[TRANSLATION] Interms of thecivil law, thereis no doubt that the Crown
isnot negligent when it enactsalaw that is subsequently declared invalid, any
more than the public official who attends to its implementation.

Thus, onthes. 45issue, | would find that while the section appearsto create some form of
right to a statutory social assistance regime providing a minimum standard of living, in

thiscase, that right isunenforceable; neither s. 52 nor s. 49 of the Quebec Charter applies.

305 The appellant argues that it makes no sense to have a section that is of no

effect. My response to that is two-fold. First, no s. 49 remedy could be substantiated in
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this case because no wrongful conduct was found to exist. This does not mean that a
private actor, or astate official, acting in awrongful manner, could not, in another case, be
found to have violated someone=ss. 45 rights. In such a case, the court would be freeto
award damages. Secondly, even though the section does not providefor financial redress
from the government in this case, the section is not without value. Indeed it is not
uncommon for governments to outline non-judiciable rights in human rights charters.
Courts are not the only ingtitutions mandated to enforce constitutional documents.
Legidatures also have a duty to uphold them. If, in this case, the court cannot force the
government to change the law by virtue of s. 45, the Quebec Charter still has moral and

political force.

VI1II. Conclusion

306 For these reasons, | would allow the appeal. | would declare s. 29(a) of the

Regulation unconstitutional. The constitutional questions are answered as follows:

1. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 15(1) of
the Canadian Charter of Rights and Freedoms on the ground that it
established a discriminatory distinction based on age with respect to

individuals, capable of working, aged 18 to 30 years?

Yes.

2. If so,istheinfringement justified in afree and democratic society under s.

1 of the Canadian Charter of Rights and Freedoms?
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No.

3. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 7 of the
Canadian Charter of Rights and Freedoms on the ground that it deprived
thoseto whom it applied of their right to security of the person contrary to

the principles of fundamental justice?

No.

4. If so,istheinfringement justified in afree and democratic society under s.

1 of the Canadian Charter of Rights and Freedoms.

It is not necessary to answer this question.

The following are the reasons delivered by

307 ARBOURJ. (dissenting) CThefacts, aswell asthe history of thislitigation, are
set out at length in my colleagues= opinionsand | need not repeat them here. Essentially,
the appellant asserts on her own behalf and on behalf of a class of claimants that a
provision of the regulations under the Social Aid Act, R.S.Q., c. A-16, in force between
1984 and 1989 which provided for lesser benefitsfor single adults under the age of 30 than
for those 30 and over was unconstitutional as violating ss. 7 and 15 of the Canadian

Charter of Rights and Freedoms.
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308 I would allow thisappeal onthe basisof the appellant=ss. 7 Charter claim. In
doing so, | concludethat thes. 7 rightsto Alife, liberty and security of the person@nclude
a positive dimension. Few would dispute that an advanced modern welfare state like
Canada has a positive moral obligation to protect the life, liberty and security of its
citizens. Thereisconsiderably lessagreement, however, asto whether this positive moral
obligation translatesinto alegal one. Somewill arguethat thereareinterpretive barriersto
the conclusion that s. 7 imposes a positive obligation on the state to offer such basic

protection.

309 In my view these barriers are all less rea and substantial than one might
assume. This Court has never ruled, nor does the language of the Charter itself require,
that we must reject any positive claim against the state C asin this case C for the most
basic positive protection of lifeand security. ThisCourt has consistently chosen instead to
leave open the possibility of finding certain positive rights to the basic means of
subsistence withins. 7. In my view, far from resisting this conclusion, the language and
structure of the Charter C and of s. 7 in particular C actually compel it. Before
demonstrating all of thisit will be necessary to deconstruct the various firewalls that are
saidtoexist around s. 7, precluding this Court from reachinginthiscasewhat | believeto

be an inevitable and just outcome.

|. Preliminary Concerns

310 It is often suggested that s. 7 of the Charter cannot impose positive legal
obligations on government. Before embarking on the usual textual, purposive and

contextual analysis required in constitutional interpretation, it is therefore necessary to
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addressthe barriersthat are traditionally said to preclude a priori apositive claim against

the state under s. 7.

A. Economic Rights

311 There was some discussion in the courts below concerning whether s. 7
extendsits protection to the class of so-called Aeconomic rights@ That discussion getsits
impetus from certain dicta of Dickson C.J. in Irwin Toy Ltd. v. Quebec (Attorney
General), [1989] 1 S.C.R. 927. InIrwin Toy, Dickson C.J. compared thewording of s. 7

to similar provisions in the American Bill of Rights and noted the following, at p. 1003:

The intentional exclusion of property from s. 7, and the substitution therefor
of Asecurity of the person@. . . leads to a general inference that economic
rights as generally encompassed by the term Aproperty @are not within the

perimeters of the s. 7 guarantee.

Thishas no relevanceto the present appeal. Onitsface, the statement purportsto rule out
of s. 7 only those economic rightsthat are generally encompassed by the term Aproperty @

The appellant in this case makes no claim that could reasonably be construed asaclaim
to aright of property. Indeed, the claim she does make C namely, to alevel of social
assistance adequate for the provision of her basic needs of subsistence C is one which

Dickson C.J. explicitly excepted from his statement in Irwin Toy, at pp. 1003-4:

Thisisnot to declare, however, that no right with an economic component can
fall within Asecurity of the person@ L ower courts have found that the rubric
of Aeconomic rights@embraces a broad spectrum of interests, ranging from

such rights, included in various international covenants, as rights to socia
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security, equal pay for equal work, adequate food, clothing and shelter, to
traditional property-contract rights. To exclude al of these at this early
moment in the history of Charter interpretation seemsto usto be precipitous.
We do not, at this moment, choose to pronounce upon whether those
economic rights fundamental to human life or survival are to be treated as

though they are of the same ilk as corporate-commercial economic rights.

This prudent exercise in judicial restraint was understandable given that, unlike the case
here, the question was not directly relevant in Irwin Toy. Theinstant appeal, in contrast,
makes obviouswhy Athose economic rights fundamental to humanlife or surviva @should
not in fact be treated as of the sameilk as corporate-commercial economic rights. Simply
put, the rights at issue here are so intimately intertwined with considerations related to
one=s basic health (and hence Asecurity of the person@ Cand, at the limit, even of one=s
survival (and hence Alife@ Cthat they can readily be accommodated under the s. 7 rights
of Alife, liberty and security of the person@ without the need to constitutionalize

Aproperty@rights or interests.

312 Indeed, therightsat issuein this case are so connected to the sorts of interests
that fall under s. 7 that it is a gross mischaracterization to attach to them the label of
Aeconomic rights@ Their only kinship to the economic Aproperty@rights that are ipso
facto excluded fromss. 7 isthat they involve some economic value. But if thisissufficient
to attract the label Aeconomic right@ there are few rights that would not be economic
rights. Itisinthevery nature of rightsthat they crystallize certain benefits, which can often
be quantified in economic terms. What istruly significant, from the standpoint of inclusion
under therubric of s. 7 rights, isnot therefore whether aright can be expressed in terms of

itseconomic value, but as Dickson C.J. suggests, whether it Afall[s] within >security of the
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person=@or one of the other enumerated rights in that section. It is principally because
corporate-commercial Aproperty@rights fail to do so, and not because they contain an
economic component per se, that they areexcluded froms. 7. Conversdly, itisbecausethe
right to a minimum level of social assistance is clearly connected to Asecurity of the
person@and Alife@that it distinguishesitself from corporate-commercial rightsin being a

candidate for s. 7 inclusion.

313 In my view, this tells decisively against any argument that relies upon a
supposed economic rights prohibition within s. 7 of the Charter. Thereis, however, a
related argument, advanced by Professor Hogg among others, to suggest that the kind of
interest claimed by the appellant in this case cannot fall within the scope of s. 7 (P. W.
Hogg, Constitutional Law of Canada (loose-leaf ed.), vol. 2, at p. 44-12.1):

Thetrouble. . .isthat it accordsto s. 7 an economic role that isincompatible
with its setting in the legal rights portion of the Charter C a setting that the

Supreme Court of Canada has relied upon as controlling the scope of s. 7.

As | understand the argument it purports to rule out the kind of interest claimed here, not
so much because it has an economic component (though that is ostensibly part of the
objection), but because it fails to exhibit the characteristics of aAlegal right@ | takethis
last point to be the real thrust of the objection, since the argument would lose its teeth
against an historically recognized legal right which nevertheless also had an economic
component: for example, the right to atrial by jury in certain criminal cases, which right
inevitably involvesincurring additional costsin the administration of justice. | will now

turn to this specific issue.
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B. Legal Rights

314 The argument is that s. 7 is an umbrella of legal rights and that ss. 8 to 14,
using a kind of gusdem generis rule, inform and limit its scope. This restrictive
interpretation of s. 7 formed no part of the reasoning in Irwin Toy that excluded corporate-
commercia property rights from s. 7. Rather, it seems to have had its genesis in the
concurring reasons of Lamer J. (ashethen was) in Referenceress. 193 and 195.1(1)(c) of
the Criminal Code (Man.), [1990] 1 S.C.R. 1123 (AProstitution Reference@, at pp. 1171-
74, where he observed that:

[T]he guarantees of life, liberty and security of the person are placed together
with a set of provisions . . . which are mainly concerned with criminal and
penal proceedings. . . . It is significant that the rights guaranteed by s. 7 as
well asthose guaranteed in ss. 8-14 are listed under thetitle ALega Rights@
or inthe French version AGarantiesjuridiques@ The use of theterm ALegal
Rights@suggestsadistinctive set of rightsdifferent from therights guaranteed
by other sections of the Charter. . . .

Section 7 and more specifically ss. 8-14 protect individuals against the state
when it invokes the judiciary to restrict a person=s physical liberty through
the use of punishment or detention, when it restricts security of the person, or
when it restricts other liberties by employing the method of sanction and

punishment traditionally within the judicial realm.

315 This approach to s. 7, curtailing its footprint to Alegal rights@of the type
contained in ss. 8to 14, has been attenuated in more recent cases. For example, in Blencoe
v. British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307, 2000 SCC 44, this
Court held (at para. 46) that Al s]ection 7 can extend beyond the sphere of criminal law, at

least where there is >state action which directly engages the justice system and its
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administration=@(emphasis added). The recognition in that case that s. 7 protection
extends beyond the criminal or pena context was in itself nothing new. What was
noteworthy in Bastarache J.=s dictum was the suggestion, implied by hisuse of the phrase
Aat least@ that s. 7 might even extend beyond the justice system and its administration.
That hisuse of this phrase should beinterpreted permissively rather than restrictively was
later confirmed indirectly in Winnipeg Child and Family Services v. K.L.W., [2000] 2
S.C.R. 519, 2000 SCC 48. Inthat case, this Court found that apprehension of achild by an
agent of the state, pursuant to legislative authority and in the absence of ajudicia order,
constituted a deprivation of the parents= security of the person. While the Court went on
to find the deprivation to bein conformity with the principles of fundamental justice, what
issignificant for present purposesisthat theright to security of the person wasfoundto be
implicated by state action that had little relation to any judicial or quasi-judicial
proceeding. The apprehensionitself wasentirely disconnected from thejustice system and
its administration and simply involved implementation of a legislative provision by a

government official.

316 In the light of these recent developments, | think that there is considerable
room for doubt as to whether the placement of s. 7 within the ALega Rights@portion of
the Charter iscontrolling of its scope. Moreover, the appeal to aCharter subheading asa
way of limiting the kinds of interests that are protected by a rights-granting provision
appears to be at odds with the generous and purposive approach that this Court has
repeatedly identified asthe proper approach to theinterpretation of Charter rights. Hunter
v. Southaminc., [1984] 2 S.C.R. 145; R. v. BigM Drug Mart Ltd., [1985] 1 S.C.R. 295; R.
v. Therens, [1985] 1 S.C.R. 613; Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486;
Thomson NewspapersLtd. v. Canada (Director of Investigation and Research, Restrictive
Trade Practices Commission), [1990] 1 S.C.R. 425; Young V. Young, [1993] 4S.C.R. 3;R.
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V.S (RJ.),[1995] 1 S.C.R. 451; Vriend v. Alberta, [1998] 1 S.C.R. 493. Indeed, itismore
consistent with the kind of Alegalistic@interpretation associated with cases decided under
the Canadian Bill of Rights, R.S.C. 1985, App. |1, and that Dickson J. (as he then was)

specifically contrasted with the purposive approach in Big M Drug Mart, supra, at p. 344:

The meaning of a right or freedom guaranteed by the Charter [is] to be
ascertained by an analysis of the purpose of such a guaranteg; it [is] to be
understood, in other words, in thelight of theinterestsit [is] meant to protect.

... Theinterpretation should be, as the judgment in Southam emphasizes, a

generous rather than a legalistic one, aimed at fulfilling the purpose of the

guarantee and securing for individuals the full benefit of the Charter=s

protection. [Emphasis added; emphasisin original deleted.]

Whereasthe course of s. 7 jurisprudence may have once supported alegalistic reliance on
the subheading ALegal Rights@as a way of delimiting the scope of s. 7 protection, the
more recent turn in s. 7 jurisprudence indicates that this interpretive device has been
supplanted by a purposive and contextual approach to the recognition of constitutionally

protected rights.

317 Finally, one should not underestimate the significance of the historical context
in which Lamer J. made his commentsin the Prostitution Reference, supra. At thetime,
amost all s. 7 cases involved challenges to state action in the context of crimina
proceedings. It might then have appeared that thiswas the range of intereststhat s. 7 was
meant to protect. The evolution of the case law no longer compels that conclusion. Ass.
7 jurisprudence has developed, new kinds of interests, quite apart from those engaged by
one=s dealings with the justice system and its administration, have been asserted and

found to be deserving of s. 7 protection. To now continue to insist upon the restrictive
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significance of the placement of s. 7 within the ALegal Rights@portion of the Charter
would be to freeze constitutional interpretation in a manner that is inconsistent with the
vision of the Constitution as a Aliving tree@which has always been part of the Canadian
constitutional landscape. Asthis Court recognized in Reference Re Provincial Electoral

Boundaries (Sask.), [1991] 2 S.C.R. 158, at p. 180:

The doctrine of the constitution as a living tree mandates that narrow
technical approaches are to be eschewed . . . . It also suggests that the past
playsacritical but non-exclusiverolein determining the content of therights
and freedoms granted by the Charter. Thetreeisrooted in past and present
institutions, but must be capable of growth to meet the future.

318 In spite of this, some will suggest that we must distinguish caseslike K.L.W.,
supra, from the instant appeal on the basis that it is difficult to point to any affirmative
state action in the present case which could properly be said to constitute aviol ation of one
of the enumerated rightsin s. 7. Whatever the merits of this argument, it isimportant to
keep it distinct from the ALegal Rights@argument which has been the focus of the present
discussion. The significance of cases like Blencoe and K.L.W. in the context of this
discussionisthat they make room for the kind of interest at issuein thisappeal by relaxing
any supposed requirement that the right claimed under s. 7 display the characteristics of a
Alegal right@similar in nature to those at stake in the administration of criminal justice.
Whether these cases C or others C would also bar the present action by imposing another
requirement of affirmative (or positive) state action asasinequanon of s. 7 protectionisa

different question, to which I now turn.

C. Negative vs. Positive Rights and the Requirement of State Action
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319 Thereisasuggestion that s. 7 contains only negative rights of non-interference
and therefore cannot be implicated absent any positive state action. Thisisaview that is
commonly expressed but rarely examined. It isof coursetruethat invirtually all pasts. 7
casesit was possibleto identify some definitive act on the part of the state which could be
said to constitute an interference with life, liberty or security of the person and
consequently ground the claim of as. 7 violation. It may also be the case that no such
definitive state action can belocated in theinstant appeal, though thiswill largely depend
on how one chooses to define one=s terms and, in particular, the phrase Astate action@
Oneshouldfirst ask, however, whether thereisin fact any requirement, in order to ground
as. 7 claim, that there be some affirmative state action interfering with life, liberty or
security of the person, or whether s. 7 can impose on the state aduty to act whereit has not
doneso. (I usetheterms Aaffirmative@ Adefinitive@or Apositive@o mean anidentifiable
action in contrast to mere inaction.) No doubt if s. 7 contemplates the existence only of
negative rights, which are best described asrights of Anon-interference@then active state
interference with one=slife, liberty or security of the person by way of some definitive act
will be necessary in order to engage the protection of that section. But if, instead, s. 7
rightsinclude apositive dimension, such that they are not merely rightsof non-interference
but al so what might be described asrights of Aperformance@then they may beviolable by
mere inaction or failure by the state to actively provide the conditions necessary for their
fulfilment. We must not sidestep a determination of thisissue by assuming from the start
that s. 7 includes arequirement of affirmative state action. That would beto beg the very

guestion that needs answering.

320 Itisnot often clear whether the theory of negative rights underlying the view
that s. 7 can only beinvoked in response to adefinitive state action isintended to be one of

general application, extending to the Charter asawhole, or onethat appliesstrictly tos. 7.
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As a theory of the Charter as a whole, any claim that only negative rights are
constitutionally recognized is of course patently defective. The rightsto vote (s. 3), to
trial within areasonabletime (s. 11(b)), to be presumed innocent (s. 11(d)), totrial by jury
in certain cases (s. 11(f)), to an interpreter in penal proceedings (s. 14), and minority
language education rights (s. 23) to name but some, all impose positive obligations of
performance on the state and are therefore best viewed as positiverights (at least in part).
By finding that the state has a positive obligation in certain casesto ensure that its labour
legidlationisproperly inclusive, this Court has also found thereto be apositive dimension
to the s. 2(d) right to associate (Dunmore v. Ontario (Attorney General), [2001] 3 S.C.R.
1016, 2001 SCC 94). Finally, decisions like Schachter v. Canada, [1992] 2 S.C.R. 679,
and Vriend, supra, confirm that A[i]n some contextsit will be proper to characterizes. 15
as providing positive rights@(Schachter, supra, at p. 721). Thislist isillustrative rather

than exhaustive.

321 Moreover, there is no sense in which the actual language of s. 7 limits its
application to circumstances where there has been positive state interference. It is
sometimes suggested that the requirement is implicit in the use of the concept of
Adeprivation@within s. 7. This is highly implausible. The Shorter Oxford English
Dictionary (3rd ed. 1973), vol. 1, at p. 524, definesthe term Adeprive@n such away asto
include, not only activetaking away, divesting, or dispossession, but a'so mere Akeep[ing]
out of [or] debar[ing] from@ In other words, the concept of deprivation is sufficiently
broad to embrace withholdings that have the effect of erecting barriersin the way of the

attainment of some object.

322 Nor doesthe phrase Aprinciples of fundamental justice@contain arequirement

of positive state action by necessary implication, particularly when onereectsarestrictive
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interpretation of s. 7 confining it to aALegal Rights@umbrella. If s. 7 were nothing more
than acomposite of the other Alegal rights@ one might think that it only comesinto play
when the machinery of justiceis activated by the state. But | have already indicated why
in my view we must reject the assumption that s. 7 protects only against the kinds of
incursions one might expect to suffer in connection with one=s dealings with the justice
system and its administration. This obliterates the foundation for the ideathat the phrase
Aprinciples of fundamental justice@includes an implicit requirement of positive state
action. It alsoleavess. 7 bereft of any trace of language that might contain arequirement

of positive state action before a breach may occur.

323 In fact, the context in which s. 7 is found within the Charter=s structure
favoursthe conclusion that it can impose on the state apositive duty to act. Eventhoughs.
7 cannot be reduced to an Aumbrella@of the Alegal rights@contained in ss. 8 to 14, there
isoften overlap between thetwo. ThisCourt hasin the past emphasized the connection of
these sectionsto s. 7 itself. In Re B.C. Motor Vehicle Act, supra, at pp. 502-3, Lamer J.
indicated that ss. 8 to 14 are Aillustrative@of the principles of fundamental justicethat are
referredtoins. 7 (seealso, the Prostitution Reference, supra, at pp. 1171-72). Giventhis,
if some of these Aprinciples of fundamental justice@in ss. 8 to14 entrench positive rights,
one should expect that s. 7 rights would also contain a positive dimension. No doubt this
iswhat prompted Lamer C.J. to make the following observation in Schachter, supra, at p.
721: Atheright to life, liberty and security of the personisin one sense a negative right,
but the requirement that the government respect the >fundamental principles of justice=

may provide abasis for characterizing s. 7 as a positive right in some circumstances@

324 Finally, the case law is consistent with the view that s. 7 includes a positive

dimension. In New Brunswick (Minister of Health and Community Services) v. G. (J.),
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[1999] 3 S.C.R. 46, at para. 107, this Court explicitly held that s. 7 provided a positive
right to state-funded counsel in the context of achild custody hearing. Lamer C.J. put the
point quite baldly: AThe omission of a positive right to state-funded counsel ins. 10.. . .
does not preclude an interpretation of s. 7 that imposes a positive constitutional obligation
on governments to provide counsel in those cases when it is necessary to ensure a fair

hearing.@

325 One must resist the temptation to dilute the obvious significance of this
decision by attempting to locate the threat to security of the person in G. (J.) in state
action. It is of course true that the proceedings at issue in G. (J.) were initiated by the
government. But Lamer C.J. pointed out that it was not the actions of the stateininitiating
the proceedings, per se, that gave rise to the potential s. 7 violation. Rather, Alt]he
potential s. 7 violation . . . would have been the result of the failure of the Government of
New Brunswick to provide the appellant with state-funded counsel . . . after initiating
proceedings under Part IV of the Family Services Act@(G. (J.), supra, at para. 91
(emphasisadded)). Thisfocuson state omission rather than state action is consistent with
Lamer C.J.=s characterization of the state=s obligation to provide counsel as a positive
obligation. It isin the very nature of such obligations that they can be violated by mere

inaction, or failure to perform the actions that one is duty-bound to perform.

326 In Blencoe, supra, this Court considered whether a state-caused delay in
moving forward ahuman rights complaint viol ated the psychol ogical integrity, and hence
personal security, of the individual against whom the complaint was being made by
subjecting him to prolonged and undue stigma. Bastarache J. stated at para. 57 that in
order for state interference with an individual=s psychological integrity to engage s. 7,

Athe psychological harm must be state imposed, meaning that the harm must result from
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the actions of the state@(emphasis deleted). This passage may appear to support theidea
that positive state action is required to engage s. 7. There are, however, good reasons to
find that it is not. For example, there are specia problems relating to causation in the
context of s. 7 claimsinvolving psychological integrity which may support the need for a
requirement of state action in such cases, without importing that requirement into s. 7 asa
whole. Moreover, whilethis Court found on the particul ar facts of that casethat therewas
nos. 7 violation, it also allowed that such state-caused delay might sometimes constitute a
s. 7 violation, even if Aonly in exceptiona cases@(Blencoe, at para. 83). In other words,
Blencoe held that state-caused delay C the inertia (or lack of action) in moving a case
forward Cwasnot initself incompatiblewith the s. 7 requirement that the impugned harm
must result from Aactions of the state@ Therefore, Blencoe does not hold that all s. 7
protection is limited to cases in which one=s life, liberty or security of the person is
violated by positive state action. Quite the contrary, it implies that such protection will

sometimes be engaged by mere state inaction.

327 Nor does there appear to be any support for the opposite conclusion in other
case law emanating from this Court. Far fromit, by impliedly sanctioning stateinaction as
asufficient ground for making as. 7 claimin at |east some circumstances, Blencoe and G.
(J.) are entirely consistent with other Supreme Court case law on point, sparse as it is.
Thus, in Dunmore, supra, at para. 22, this Court held that Aexclusion from a protective
regime may in some contexts amount to an affirmative interference with the effective
exercise of aprotected freedom@ Dunmore confirmsthat state inaction Cthemerefailure
of the state to exercise its legidlative choice in connection with the protected interests of
some societal group, while exercising it in connection with those of others Cmay at times

constitute Aaffirmative interference@with one=s Charter rights. Thusin certain contexts,

2002 SCC 84 (CanLll)



- 195 -

the state is under a positive duty to extend legislative protections where it fails to do so

inclusively.

328 Of course, it may well bethat in order for such positive obligationsto arisethe
state must first do something that will bring it under aduty to perform. But evenif thisis
S0, it isimportant to recognize that the kind of state action required will not be action that
is causally determinative of aright violation, but merely action that Atriggers@ or gives
rise to, a positive obligation on the part of the state. Depending on the context, we might
even expect to see atogether different kinds of state action giving rise to a positive
obligationunder s. 7. Inthejudicia context, it will be natural to find such astate actionin
the initiation by the state of judicial proceedings. In the legidlative context, however, it
may be more appropriate, following cases like Vriend and Dunmore, to searchfor it inthe
state=s decision to exercise its legidative choice in a non-inclusive manner that
significantly affects a person=s enjoyment of a Charter right. In other words, in certain
contextsthe state=s choiceto | egislate over some matter may constitute state action giving

rise to a positive obligation under s. 7.

329 The finding that s. 7 may impose positive obligations on the state brings us
directly to afrequently expressed objection in the context of claimsliketheonesat issuein
the present case that courts cannot enforce positive rights of an individual to the basic
means of basic subsistence. The suggestion isthat they cannot do so without being drawn
outside their proper judicial role and into the realm of deciding complex matters of social

policy better left to legislatures. | turn now to this concern.

D. Justiciability
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330 | found the obstacles to positive claims considered in the last sections to be
unfounded under a correct interpretation of the Charter. In contrast, the concern | discuss
now may present abarrier to some claimants under particul ar circumstances. However, it
does not do so in the present case for reasons | explain below. The ostensible difficulty
that confronts the appellant here is the general assertion that positive claims against the
state for the provision of certain needs are not justiciable because deciding upon such
claimswould require courtsto dictate to the state how it should all ocate scarce resources, a
rolefor which they are not institutionally competent. Professor Hogg, supra, putsthe point

asfollows (at p. 44-12.1):

[This] involves a massive expansion of judicia review, since it would bring
under judicial scrutiny all of the elementsof themodernwelfarestate. ... As
Oliver Wendell Holmes would have pointed out, these are the issues upon

which electionsarewonand lost . . . .

331 Whilethe claim asserted here hardly initself hasthe potential to bring Aall of
the elements of the modern welfare state@under judicial scrutiny, the concern raised by
this justiciability argument is a valid one. Questions of resource allocation typically
involve delicate matters of policy. Legislaturesare better suited than courtsto addressing
such matters, given that they have the express mandate of the taxpayers as well as the

benefits of extensive debate and consultation.

332 It does not follow, however, that courts are precluded from entertaining a
claim such asthe present one. Whileit may be true that courts areill-equipped to decide
policy matters concerning resource allocation C questions of how much the state should

spend, and in what manner C this does not support the conclusion that justiciability is a
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threshold issue barring the consideration of the substantive claiminthiscase. Asindicated
above, this caseraises altogether adifferent question: namely, whether the stateisunder a
positive obligation to provide basic means of subsistence to those who cannot provide for
themselves. In contrast to the sorts of policy matters expressed in the justiciability
concern, thisis a question about what kinds of claims individuals can assert against the
state. Therole of courts as interpreters of the Charter and guardians of its fundamental
freedoms against legislative or administrative infringements by the state requiresthem to
adjudicate such rights-based claims. One canin principle answer the question of whether a
Charter right exists Cin this case, to alevel of welfare sufficient to meet one=s basic
needs C without addressing how much expenditure by the state is necessary in order to

secure that right. It isonly the latter question that is, properly speaking, non-justiciable.

333 Of course, in practiceit will often bethe case that merely knowing whether the
right exists is of little assistance to the claimant. For, unless we also know what is
required, or how much expenditure is needed, in order to safeguard the right, it will
usually be difficult to know whether the right has been violated. Thisdifficulty does not
arisein the present case. Oncearight to alevel of welfare sufficient to meet one=sbasic
needs is established, there is no question on the facts of this case that the right has been
violated. This Court need not enter into the arena of determining what would satisfy such
a Abasic@level of welfare because that determination has already been made by the

legislature, which isitself the competent authority to make it.

334 Indeed, the very welfare scheme that is challenged here includes provisions
that set out the basic amount. Section 23 of the Regulation respecting social aid, R.R.Q.
1981, c. A-16, r. 1, provides that the amount receivable is established according to the

Aordinary needs@(Abesoins ordinaires@ of the recipients. The bare minimum a single
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adult aged 30 or over can receive is $466. This is the amount that was deemed by the
legidlature itself to be sufficient to meet the Aordinary needs@of a single adult. The
present case comes before us on the basis that the government failed to provide alevel of
assistancethat, according to its own standards, was necessary to meet the ordinary needs of
adultsaged 1810 29. Theonly outstanding questionsarewhether thisisin fact established

and, if so, whether the claimants had aright to the provision of their ordinary needs.

335 Thusany concern over thejusticiability of positive claims against the state has
little bearing on this case. At any rate, these issues, to some extent, obscure the real
guestion. At this stage we are less concerned with what, if anything, the state must do in
order to bring itself under a positive obligation than with whether s. 7 can support such
positive obligations to begin with. | have already indicated several reasons for thinking
that it can. 1 now want to supplement these reasons by means of an interpretive analysis of
S. 7. Asit turns out, any acceptable approach to Charter interpretation C be it textual,
contextual, or purposive Cquickly makes apparent that interpreting therightscontained in

s. 7 asincluding a positive component is not only possible, but also necessary.

[I. Anaysis of Section 7 of the Charter

A. Textual Interpretation: The Language of Section 7

336 My colleague Bastarache J. rightly notes that Alw]ithout some link to the
language of the Charter, the legitimacy of the entire process of Charter adjudication is

brought into question@(para. 214). With thisinmind, | set out s. 7 inits entirety:
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7. Everyonehastheright to life, liberty and security of the person and the
right not to be deprived thereof except in accordance with the principles of

fundamental justice. [Emphasis added.]

| have drawn attention to the conjunction in s. 7 for two reasons: first, it constitutes an
integral part of the grammatical structure of the section; and second, up until now, it has

not been the subject of much judicial attention.

337 Thisis surprising. The two parts of the section could as easily have been
punctuated to form more or less separate sentences. Indeed the French version of s. 7isso

punctuated. It reads asfollows:

7. Chacun adroit alavie, alaliberté et alasécurité de sapersonne; il ne
peut étre porté atteinte a ce droit gu=en conformité avec les principes de

justice fondamentale.

My reasons for emphasizing this grammatical point are straightforward. Past judicial
treatments of the section have habitually read out of the English version of s. 7 the
conjunction and, with it, the entirefirst clause. Theresult isthat wetypically speak about
s. 7 guaranteeing only theright not to be deprived of life, liberty and security of the person
except in accordance with the principles of fundamental justice. On its face, thisis a
guestionable construction of the language of s. 7: for it equates the protection of the
second clause alone with the protection of the section asawhole. We no doubt would be
less likely to make this equation had the two clauses been punctuated rather than

conjoined. Asitturnsout, moreover, our failureto have dueregard for the structure of the
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section has potentially dramatic consequencesfor the scope of the s. 7 guarantee. Thiswas

implicitly recognized by Lamer J. in Re B.C. Motor Vehicles Act, supra, at p. 500:

It is clear that s. 7 surely protects the right not to be deprived of one=s life,
liberty and security of the person when that isdonein breach of the principles
of fundamental justice. The outcome of this case is dependent upon the
meaning to be given to that portion of the section which states Aand the right
not to be deprived thereof except in accordance with the principles of
fundamental justice@ On the facts of this case it is not necessary to decide
whether the section gives any greater protection, such as deciding whether,
absent a breach of the principles of fundamental justice, there still can be,

given the way the section is structured, a violation of one=s rights to life,

liberty and security of the person under s. 7. [Emphasis added.]

The quoted passage indicatesthat, from the earliest stages of s. 7 interpretation, this Court
has considered it a very live issue whether the first clause in s. 7 involves some greater

protection than that accorded by the second clause aone.

338 Itisinfact arguable, as Professor Hogg, supra, pointsout (at p. 44-3), Athat s.
7 confers two rights@ aright, set out in the section=sfirst clause, to Alife, liberty and
security of the person@¥ull stop (more or less); and aright, set out in the section=s second
clause, not to be deprived of life, liberty or security of the person except in accordance
with the principles of fundamental justice. Wilson J. explicitly considered this
interpretation of s. 7in Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441, at p.
488. Although in that case she expressed misgivings regarding the feasibility of the

interpretation, she ultimately left its status undecided. Infact, in Re B.C. Motor Vehicle
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Act, supra, at p. 523, which was heard |ater in the same year, she may have overcome her
earlier misgivings and impliedly accepted the two-rights interpretation by stating that a
deprivation of life, liberty or security of the person would requires. 1 justification even if
the principles of fundamental justice were satisfied. Her statement in this regard is
consistent with the notion that thefirst clausein s. 7 affords additional protection, over and
above that afforded in the second clause, with the result that mere compliance with the
principles of fundamental justice does not initself guarantee that therightsto life, liberty

and security of the person will not be violated.

339 The two-rights interpretation of s. 7 has fallen into relative obscurity since
these latest referencesto it by Lamer and Wilson JJ. in Re B.C. Motor Vehicle Act, supra.
To some extent, this was to be expected. Asindicated above, this Court has most often
had occasion to visit issues of s. 7 interpretation in criminal, or quasi-criminal, contexts.
In those contexts, thereislittle need to concern oursel veswith any potentially self-standing
rightinthefirst clause of s. 7. Since what we are concerned with in such penal casesisthe
constitutional validity of positive state action that actively deprives individuals of their
liberty, it isnot surprising that the s. 7 analysiswould focus only upon the second clause,
which deals with those types of deprivation. Re B.C. Motor Vehicles Act wasacasein
point. Unlike Lamer J. in that case, however, we have not always been careful in such
cases to delineate the scope of our s. 7 discussion. This has led to a general impression

that s. 7 is reduced to the right contained in the second clause.

340 Asl have aready suggested, thisisnot aplausible construction of the text of
s. 7. Only by ignoring the structure of s. 7 C by effectively reading out the conjunction
and, with it, the first clause Cis it possible to conclude that it protects exclusively Athe

right not to be deprived of life, liberty or security of the person except in accordance with
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the principles of fundamenta justice@ There may be some question as to how far,
precisely, the protection of s. 7 extends beyond this, but that the section=s first clause
affords some additional protection seems, as a purely textual matter, beyond reasonable

objection.

341 Theinstant appeal requiresusto consider, perhapsfor thefirst time, what this
additional protection might consist of. Without wanting to limit the possibilities at this
early stage of interpreting thefirst clause, there are at |east two aternatives that present
themselves. The first was alluded to by both Lamer and Wilson JJ. in Re B.C. Motor
Vehicle Act, supra. In essence, it entails reading the first clause as providing for a
completely independent and self-standing right, one which can be violated even absent a
breach of fundamental justice, but requiring a s. 1 justification in the event of such
violation. Thisinterpretation getsitsstarting point from thefact that thefirst clauseof s. 7
makes no mention of the principles of fundamental justice. It follows, the thinking goes,
that the right to life, liberty and security of the person provided for in the first clause can
be violated even where the state conducts itself in accordance with the principles of
fundamental justice. And sincethejustificatory analysisunder s. 1 was, at an early stage
of Charter jurisprudence, given a very limited role in the context of s. 7 violations
primarily because it was thought that the violation of aright in breach of fundamental
justice could amost never bejustified, thisinterpretation restoresto s. 1 amore activerole

to play in the context of at least some s. 7 violations.

342 Another possible interpretation of what the additional protection afforded by
the first clause of s. 7 consists of focuses less on the omission of any reference to the
principlesof fundamental justice, and more onitsfailure to make any mention of the term

Adeprivation@ Thereisindeed something plausible in the idea that, by omitting such
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language, thefirst clause extendstheright tolife, liberty and security of the person beyond
protection against the kinds of state action that have habitually been associated with the
term Adeprivation@ Essentially, this interpretation would suggest that by omitting the
term Adeprivation@in the first clause, the section impliesthat it is at most in connection
with the right afforded in the second clause, if at al (see supra, at para. 321), that there
must be positive state action in order to ground a violation; the right granted in the first

clause would be violable merely by state inaction.

343 I need not decide here which of these two interpretations, if any, is to be
preferred. Indeed, they do not appear to be mutually exclusive. For the purposes of the
present appeal, it suffices to raise the following two points: first, either interpretation is
preferable to the way s. 7 has habitually been interpreted to this point in time, not only
textually but also, as | will now demonstrate, from the standpoints of contextual and
purposive analysis; and second, either interpretation accommodates C indeed demands C

recognition of the sort of interest claimed by the appellant in this case.

B. Purposive Analysis

344 The proper approach to the definition of therightsand freedoms guaranteed by
the Charter is, as| have mentioned (at para. 316), a purposive one. In Big M Drug Mart,

supra, Dickson J. stated at p. 344:

The meaning of a right or freedom guaranteed by the Charter [is] to be
ascertained by an analysis of the purpose of such a guaranteg; it [is] to be
understood, in other words, in thelight of theinterestsit [is] meant to protect.

... Theinterpretation should be, as the judgment in Southam emphasizes, a

generous rather than a legalistic one, aimed at fulfilling the purpose of the
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guarantee and securing for individuals the full benefit of the Charter=s

protection. [Emphasis deleted.]

Aninterpretation of s. 7 which reducesit to the right contained in the second clause Cthe
Adeprivation@clause Cisserioudy at oddswith any purposiveinterpretation of theright to
life guaranteed by the section. Indeed, if that interpretation were to be accepted, it would
effectively denude the right to life of any purpose whatsoever, rendering it essentially

Vacuous.

345 Professor Hogg, supra, implies as much when he argues that A[s]o far as
>life= is concerned, the section has little work to do@(p. 44-6). This is only true,
however, if we understand the s. 7 guarantee as it has been habitually understood. For in
that case, the protection of the section would extend only to Adeprivations@of life that
were not in accordance with the principles of fundamental justice. And since Aprinciples
of fundamental justice@hasso far been interpreted to invokethe basic tenets of the Alegal
system@ narrowly defined to include only courts and tribunals that perform court-like
functions, the purpose of guaranteeing the right to life would seem limited on this
interpretation to guarding against capital punishment, which is the only obvious way in
which the Alegal system@ so defined, could potentially trench on aperson=sright to life.
But, as Professor Hogg points out, such a purpose might just aswell be served by s. 12 of
the Charter, which protects individuals against cruel and unusual punishment. In effect,
then, on thisinterpretation the s. 7 guarantee of theright to life would be purposel ess, and

the right itself emptied of any meaningful content.

346 One should not readily accept that the right to life in s. 7 means virtually

nothing. To beginwith, thisresult violates basic standards of interpretation by suggesting
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that the Charter speaks essentially in vain in respect of this fundamental right. More
importantly, however, it threatens to undermine the coherence and purpose of the Charter
as awhole. After all, the right to life is a prerequisite C a sine qua non C for the very
possibility of enjoying all the other rights guaranteed by the Charter. To say thisisnot to
set up ahierarchy of Charter rights. No doubt a meaningful right to life is reciprocally
conditioned by these other rights. they guarantee that human life has dignity, worth and
meaning. Nevertheless, the centrality of the right to life to the Charter as a whole is
obvious. Indeed, it would be anomalous if, while guaranteeing a complex of rights and
freedoms deemed to be necessary to human fulfilment within society, the Charter had
nothing of significanceto say about the oneright that isindispensablefor the enjoyment of

al of these others.

347 Thus, in my view, any interpretation of the Charter that leavestheright tolife
such a small role to play is one that threatens to impugn the coherence of the whole
Charter. Far from being a poor relation of other Charter rights C one which deserves
protection merely as a negative right, while certain other Charter rights are granted
recognition as full-blown positive rights C the right to lifeis, in avery real sense, their
essential progenitor. So much so that to deny any real significance to the Charter
guarantee of theright to life would be to undercut the significance of every other Charter

guarantee.

348 A purposive interpretation of s. 7 as a whole requires that all the rights
embodied in it be given meaning. But by leaving no meaningful role to be played by the
right tolife, the habitual interpretation of s. 7 threatensnot only the coherence, but also the
purpose of the Charter asawhole. [n order to avoid this result, we must recognize that

the state can potentially infringe theright to life, liberty and security of the person inways
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that go beyond violating the right contained in the second clause of s. 7. Whether one
choosesto characterize matters by stating: (@) that it is not merely active Adeprivations@
of life, liberty and security of the person (as opposed to the mere withholdings) that s. 7 is
concerned with; or (b) that s. 7 can be violated even absent a breach of the Aprinciples of
fundamental justice@ the basic point is that s. 7 must be interpreted as protecting
something more than merely negative rights. Otherwise, the s. 7 right to life will be
reduced to the function of guarding against capital punishment C a possibly redundant
functioninlight of s. 12 C with all of theintolerable conceptual difficultiesattendant upon

such an interpretation.

C. Contextual Analysis

349 Quite apart fromits specific relation to theright to life guaranteed in s. 7, the
structure and purpose of the Charter also provide relevant context for the interpretation of
Charter rights more generally. This idea was implicit in this Court=s dicta regarding
constitutional interpretation in Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at

para. 50:

Our Congtitution has an internal architecture, or what the majority of this
Court in OPSEU v. Ontario (Attorney General), [1987] 2 S.C.R. 2, at p. 57,
called a Abasic constitutional structure@ The individual elements of the
Constitution are linked to the others, and must be interpreted by reference to

the structure of the Constitution as a whole.

What holdsfor Athe Constitution asawhole@also holdsfor its constituent parts, including

the Charter. Individua elementsin the Charter are linked to one another, and must be
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understood by reference to the structure of the Charter as a whole. Support for this
interpretive approach can belocated in Big M Drug Mart, supra, at p. 344: Athe purpose
of [any] right or freedom . . . isto be sought by reference to the character and the larger

objects of the Charter itself @

350 Clearly, positive rights are not at odds with the purpose of the Charter.
Indeed, the Charter compels the state to act positively to ensure the protection of a
significant number of rights, including, as| mentioned earlier (at para. 320), the protection
of the right to vote (s. 3), the right to an interpreter in pena proceedings (s. 14), and the
right of minority English- or French-speaking Canadiansto havetheir children educated in
their first language (s. 23). Positiverightsare not an exception to the usual application of
the Charter, but an inherent part of its structure. The Charter as a whole can be said to

have a positive purposein that at least some of its constituent parts do.

351 Alsoinstructiveiss. 1. Thegreat conceptual challengefaced by courtsunder
s. 1listoidentify limitations to individual rights or freedoms that properly respect those
rights or freedoms, without subverting them to majoritarian interests. Questionsregarding
thelimits of individual rights can be characterized just aswell in terms of delineating the
scope of those rights. We can therefore expect to learn agreat deal about rights definition
in general, and in the context of this case specifically, by paying careful attention to the
way in which this Court has handled such issues in the context of s. 1. Properly
understood, the justificatory enterprise in s. 1 demonstrates that the rights-granting

provisionsin the Charter include a positive dimension.

352 This Court developed early on a general approach to s. 1 justification,

focussing on the kinds of considerations appropriate to the justificatory anaysis. That
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genera approach was expressed in Dickson C.J.=s landmark judgment in R. v. Oakes,
[1986] 1 S.C.R. 103, at p. 135:

It isimportant to observe at the outset that s. 1 has two functions: first, it
constitutionally guarantees the rights and freedoms set out in the provisions
which follow; and, second, it states explicitly the exclusive justificatory
criteria (outside of s. 33 of the Constitution Act, 1982) against which

limitations on those rights and freedoms must be measured.

We sometimes lose sight of the primary function of s. 1 C to constitutionally guarantee

rights C focussed as we are on the section=s limiting function.

353 Our oversight in this regard is perhaps exacerbated by the fact that the two
functions served by s. 1 appear, at first blush, to conflict with one another. Inwhat sense,
after all, can one be said to be guaranteeing Charter rights, even as one placeslimits upon
them? The answer lies in part in the other Alimiting@sections (s. 33 and s. 38 of the
Constitution Act, 1982): thejustified limitsto Charter rightsthat are permitted under s. 1
must not be confused with exceptions, denials, or other forms of restriction that would
abrogate or derogate from the rights themselves (Attorney General of Quebec v. Quebec
Association of Protestant School Boards, [1984] 2 S.C.R. 66, at p. 86). Dickson C.J.

providesthe remainder of the solution in the passage that follows, Oakes, supra, at p. 136:

A second contextual element of interpretation of s. 1 is provided by the
words Afree and democratic society@ Inclusion of these words as the final

standard of justification for limits on rights and freedoms refers the Court to
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the very purpose for which the Charter was originaly entrenched in the
Constitution: Canadian society isto be free and democratic. The Court must
be guided by the values and principles essentia to a free and democratic

society . . . . The underlying values and principles of afree and democratic

society are the genesis of the rights and freedoms quaranteed by the Charter

and the ultimate standard agai nst which alimit on aright or freedom must be

shown, despite its effect, to be reasonable and demonstrably justified.

[Emphasis added.]

In this way, the two functions served by s. 1 are prevented from operating at cross
purposes, asit were, because the very valuesthat underlie and are the genesis of therights
and freedoms guaranteed by the Charter are the values that must be invoked in
demonstrating that alimit on thoserightsand freedomsisjustified. ThisAunity of values@
underlying the dual functions of s. 1 ensures that due regard and protection is given to
Charter rights even as justified limits are placed upon them (see L. E. Weinrib, AThe
Supreme Court of Canada and Section One of the Charter@(1988), 10 Sup. Ct. L. Rev.
469, at p. 483). Infact, it would not be far from the truth to state that the types of limits
that are justified under s. 1 are those, and only those, that not only respect the content of
Charter rights but also further those rights in some sense C or to use the language of s. 1

itself, Aguarantee@them C by further advancing the values at which they are directed.

354 To say thisisin part to recognize that limitations on rights are necessary if
only to harmonize competing rights, or to givethefullest expression possibleto conflicting
rights. Freedom of religion, for example, can only befulfilled for all by guarding against
establishment, thereby ensuring the existence of the positive conditions necessary for al to

express their own religious views: Big M Drug Mart, supra; Plantation Indoor Plants
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Ltd. v. Attorney General of Alberta, [1985] 1 S.C.R. 366. Freedom of the press
cannot trump theright to afair trial (see Dagenais v. Canadian Broadcasting Corp.,
[1994] 3 S.C.R. 835; Canadian Broadcasting Corp. v. New Brunswick (Attorney
General), [1996] 3 S.C.R. 480), whichin turn cannot override privacy interests(see R.
v. O=Connor, [1995] 4 S.C.R. 411; R. v. Mills, [1999] 3 S.C.R. 668). In every case,
the courts will search for the proper accommodation that will give the fullest
expression to each of the clashing rights. See also R. v. McClure, [2001] 1 S.C.R.
445, 2001 SCC 14; Smith v. Jones, [1999] 1 S.C.R. 455.

355 In that sense, Charter rights and freedoms find protection in s. 1, not only
because they are guaranteed in that section, but because limitations on some rights are
required by the positive protection of others. This approach to s. 1 justification, which
invokes the values that underpin the Charter asthe only suitable basis for limiting those
rights, confirmsthat Charter rights contain apositivedimension. Constitutional rightsare
not simply ashield against state interference with liberty; they place a positive obligation

on the state to arbitrate competing demands arising from the liberty and rights of others.

356 In other words, the justificatory mechanism in placein s. 1 of the Charter
reflectsthe existence of apositiveright to Charter protection asserted in support of alleged
interference by the state with the rights of others. If such positive rights exist in that form
in s. 1, they must, a fortiori, exist in the various Charter provisions articulating the
existence of the rights. For instance, if one=s right to life, liberty and security of the
person can be limited under s. 1 by the need to protect thelife, liberty or security of others,
it can only be becausetheright isnot merely anegative right but apositive one, calling for
the state not only to abstain frominterfering with life, liberty and security of the person but

also to actively secure that right in the face of competing demands.
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357 This concludes my interpretive analysis of s. 7. In my view, the results are
unequivocal: every suitable approach to Charter interpretation, including textual analysis,
purposive analysis, and contextual analysis, mandatesthe conclusion that the s. 7 rights of

life, liberty and security of the person include a positive dimension.

358 It remainsto show that the interest claimed in this case falls within the range
of entitlements that the state is under a positive obligation to provide under s. 7. In one
sense it seems obvious that it does. As | have already suggested, a minimum level of
welfareis so closely connected to issues relating to one=s basic health (or security of the
person), and potentially even to one=ssurvival (or lifeinterest), that it appearsinevitable
that apositiveright to life, liberty and security of the person must providefor it. Indeedin
this case the legislature has in fact chosen to legislate in respect of welfare rights. Thus
determining the applicability of the foregoing general principlesto the case at bar requires
only that we analyse this case through the lens of the underinclusiveness line of cases, of

which Dunmore, supra, isthe chief example.

[11. Application to the Case at Bar

359 As my colleague Bastarache J. observes, Altlhe question of whether a
fundamental freedom can be infringed through the lack of government action was
canvassed most recently in the case of Dunmore, supra@ (para. 220). This Court
recognized in that case that underinclusive legislation might in some contexts constitute
Aaffirmative interference with the effective exercise of a protected freedom@(Dunmore,
supra, at para. 22). In the process, we confirmed, at para. 23, L=Heureux-Dubé J.=s

earlier comment in Haig v. Canada, [1993] 2 S.C.R. 995, at p. 1039, that Aa situation
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might arise in which, in order to make a fundamental freedom meaningful, a posture of

restraint would not be enough, and positive governmental action might be required@

360 The combined effect of these statementsisat |east two-fold. Most obviously,
they stand for the proposition that the Charter=s fundamental freedoms can be infringed
even absent overt state action. Mere restraint on the part of government from actively
interfering with protected freedoms is not always enough to ensure Charter compliance;

sometimes government inaction can effectively constitute such interference.

361 Beyond that, however, the statements aso confirm that in some contexts the
fundamental freedoms enumerated in the Charter place the state under a positive
obligation to ensure that its legislation is properly inclusive. Indeed, as | have already
stressed, positive rights distinguish themsel ves from negative rights precisely in that they
areviolable by mereinaction, such asthefailure on the part of the stateto include all those
who should beincluded under aregime of protectivelegidation. Thus, in holding that the
state cannot shield itself from Charter scrutiny under the pretext that underinclusive
legislation does not constitute active interference with afundamental freedom, Dunmore

affirmed that the Charter provides for positive rights.

362 Of course, such positive rights to inclusion in a legisative regime had
previously been recognized by this Court in the s. 15(1) context in Vriend, supra. Inthat
case, a unanimous Court observed that there is nothing in the wording of s. 32 of the
Charter Ato suggest that a positive act encroaching on rights is required@(emphasis in
original). Rather, s. 32 is Aworded broadly enough to cover positive obligations on a
legislature such that the Charter will be engaged evenif thelegislature refusesto exercise

itsauthority@(Vriend, at para. 60, quoting D. Poithier AThe Sounds of Silence: Charter
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Application when the L egislative Declines to Speak @(1996), 7 Constitutional Forum 113,
at p. 115). The primary significance of Dunmore, from the perspective of the instant
appeal, isthat it extended the positiveright to legidativeinclusion to Charter claimsgoing

beyond the equality context.

363 It would, inmy view, beinaccurate to suggest inthelight of thisthat claims of
underinclusion are the natural province of s. 15. | think it is preferable to approach such
claims by first attempting to ascertain the threat that is posed by a given piece of
underinclusive legislation. Where the threat is to one of the specifically enumerated
fundamental rights and freedoms guaranteed by the Charter, it will be appropriate to
entertain the claim of underinclusion under the section that provides for that freedom.
Admittedly, there will be cases in which underinclusion is based on a prohibited ground
and threatens human dignity, and thereforeis properly treated under s. 15(1), even though
it does not implicate any of the other enumerated Charter rights. Tothat extent, s. 15(1) is

perhaps the proper venue for addressing certain kinds of claims of underinclusion per se.

364 But we must not conclude from this that claims based upon the
underinclusiveness of legislation sit uneasily under the protection provided by other
specifically enumerated Charter rights. As my colleague observes, total exclusion of a
group from a statutory scheme protecting a certain right may in some circumstances
engage that right to such an extent that the exclusion in essence infringes the substantive

right as opposed to the equality right protected under s. 15(1).

365 Dunmore articul ated the criteria necessary for making a Charter claim based
on underinclusion outside the context of s. 15. In my view, these criteriaare satisfied in

this case. They are asfollows:
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1 The claim must be grounded in a fundamental Charter right or freedom
rather than in access to a particular statutory regime (Dunmore, at

para. 24).

2. A proper evidentiary foundation must be provided, before creating a
positive obligation under the Charter, by demonstrating that exclusion
from the regime constitutes a substantial interference with the exercise

and fulfillment of a protected right (Dunmore, at para. 25).

3. It must be determined whether the state can truly be held accountable for any

inability to exercise theright or freedom in question (Dunmore, at para. 26).

These criteria are directed at ensuring that the necessary conditions for making out
virtually any Charter claim arein place. To beginwith, the claim must be grounded in an
appropriate Charter right. That is, it must be grounded in asubstantiveright outside of s.
15, rather than in exclusion from a statutory regime itself, which exclusion could at best
implicate the equality guarantee. Beyond this, however, all successful Charter clams
require that the claimant establish both that his or her right has been interfered with and
that it is the government that is responsible for such interference. The second and third
criteria are directed at establishing the presence of these two conditions. While
establishing their presenceis often arelatively straightforward matter in caseswhereit is
the infringement of anegativeright that is claimed C one must simply be ableto point to a
positive government action that infringes the right or freedom C the case is somewhat
different here. Because claimsbased upon underinclusion essentially call upon the courts

to find a positive obligation on the part of government to actively secure fulfilment of a
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Charter right, it would be both extremely difficult (if not impossible) for claimantsto point
to some positive state act that constitutes an interference with their Charter rights, and
inappropriate to expect thisof them. Instead, their claim will essentially be grounded ina
lack of effective state action. We must be sensitive to this difference in conducting our

analysis of the criteria. With thisin mind, I will now consider each of them in turn.

A. Isthe Claim Grounded in an Appropriate Charter Right?

366 In Dunmore, this Court distinguished underinclusion cases that are
superficially similar such as Haig, supra, and Native Women=s Assn. of Canada v.
Canada, [1994] 3S.C.R. 627 (ANWAC@), on the basisthat the Charter claims madeinthe
latter cases constituted nothing more than a demand for access to a particular statutory

regime (at para. 24):

[I]n Haig, the majority of this Court held that A(a) government is under no
constitutional obligation to extend (a referendum) to anyone, let alone to
everyone@ and further that A(a) referendum as aplatform of expressionis. . .
a matter of legisative policy and not of constitutional law@ (p. 1041
(emphasisin original)). Similarly, in NWAC, the magjority of this Court held
that A[i]t cannot be claimed that NWAC has a constitutional right to receive
government funding aimed at promoting participation in the constitutional
conferences@(p. 654). In my view, the appellantsin this case do not clam a
constitutional right to general inclusion in [a statutory regime], but simply a
constitutional freedom to organize a trade association. This freedom to

organize exists independently of any statutory enactment . . . .
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The instant appeal is also distinguishable from Haig and NWAC, and on all fours with

Dunmoreitself, in this respect.

367 Though it is true that the claimants in the present case attack the
underinclusiveness of the regulations under the Social Aid Act under s. 15 on the basisthat
exclusion from the statutory regime on a prohibited ground in itself constitutes an affront
to human dignity, their s. 7 claimis entirely independent of this. Under s. 7, their claimis
not that exclusion from the statutory regimeisillicit per se, but that it violates their self-
standing right to security of the person (and potentially their right to lifeaswell). Asin

Dunmore, this right exists independently of any statutory enactment.

368 Thedistinction between thes. 7 claim and the s. 15 claim can beillustrated as
follows: if it were the case that the claimants could meet their basic needs through means
outside of the Social Aid Act Cfor instance through an independent government program
providing for subsidized housing, food vouchers, etc., in exchange for the performance of
works of public service Ctheir s. 7 claim would entirely disappear, but their s. 15 claim
would potentially remain intact inasmuch as it would still be open to them to argue that
being forced to resort to these alternative means somehow violated their human dignity.
The problem in this case, by way of contrast, is that exclusion from this statutory regime
effectively excludesthe claimantsfrom any real possibility of having their basic needs met
through any means whatsoever. Thus, it is not exclusion from the particular statutory
regimethat isat stake but, more basically, the claimants= fundamental rightsto security of

the person and life itself.

2002 SCC 84 (CanLll)



-217 -

B. Isthere a Sufficient Evidentiary Basis to Establish that Exclusion fromthe Social
Aid Act Substantially Interfered with the Fulfilment and Exercise of the

Claimants= Fundamental Right to Security of the Person?

369 In order to address adequately the question that is posed here, we must first be
clear about what would be sufficient to constitute the required evidentiary basis. In

Dunmore, supra, at para. 25, Bastarache J. stated the requirement as follows:

[T]heevidentiary burden in these casesisto demonstrate that exclusionfroma
statutory regime permits a substantial interference with the exercise of
protected s. 2(d) activity. Such aburden wasimplied by Dickson C.J. in the
Alberta Reference . . . where he stated that positive obligations may be
required Awhere the absence of government intervention may in effect
substantially impede the enjoyment of fundamental freedoms@ (p. 361).
[Emphasis deleted.]

For clarity, Bastarache J. went on to add that A[t]hese dictado not requirethat the exercise

of afundamental freedom be impossible, but they do require that the claimant seek more

than a particular channel for exercising his or her fundamental freedoms@ (para. 25

(emphasis added)).

370 In view of this, one must avoid placing undue emphasis on whatever (often
remote) possibility there might have been that the claimants could have satisfied their basic
needs through private means, whether in the open market or with the assistance of other
private actors such as family members or charitable groups. There is simply no

requirement that they prove they exhausted all other avenues of relief before turning to
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public assistance. On the contrary, all that isrequired isthat the claimants show that the
lack of government intervention Asubstantially impede[d] @the enjoyment of their s. 7
rights. Thisrequirement isbest put in languagethat mirrorsthat used by L=Heureux-Dubé
J. in Haig, supra, that the claimants must show that government intervention was

necessary in order to render their s. 7 rights meaningful.

371 There is ample evidence in this case that the legislated exclusion of young
adults from the full benefits of the social assistance regime substantially interfered with
their s. 7 rights, in particular their right to security of the person. Welfare recipientsunder
the age of 30 were alowed $170/month. The various remedial programs put in placein
1984 simply did not work: astartling 88.8 percent of the young adultswho were eligibleto
participate in the programs were unable to increase their benefits to the level payable to
adults 30 and over. Inthese conditions, the physical and psychological security of young
adults was severely compromised during the period at issue. This was compellingly
illustrated by the appellant=s own testimony and by that of her four witnesses: asocia
worker, apsychologist, adietician and acommunity physician. The sizeablevolume of the
appellant=srecord prohibits an exhaustive exposé of the dismal conditionsin which many
young welfarerecipientslived. | will neverthelessoutlinethe evidenceillustrating how the
exclusion of young adults from the full benefits of the social assistance regime amounted
to a substantial interference with their fundamental right to security of the person and
drove them to resort to other demeaning and often dangerous means to ensure their

survival.

372 On $170/month, paying rent is impossible. Indeed, in 1987, the rent for a
bachelor apartment in the Montreal Metropolitan Area was approximately $237 to

$412/month, depending on thelocation. Two-bedroom apartmentswent for about $368 to
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$463/month. As a result, while some welfare recipients were able to live with parents,
many became homeless. During the period at issue, it is estimated that over 5 000 young
adults lived on the streets of the Montreal Metropolitan Area. Arthur Sandborn, asocial
worker, testified that young welfare recipientswould often combinetheir fundsand sharea
small apartment. After paying rent however, very little money wasl|eft to pay for the other
basic necessities of life, including hot water, electricity and food. No telephone meant
further marginalization and made job hunting very difficult, as did the inability to afford

suitable clothes and transportation.

(2) Interference with Physical Security of the Person

373 The exclusion of welfare recipients under the age of 30 from the full benefits
of the social assistance regime severely interfered with their physical integrity and
security. First, there are the health risks that flow directly from the dismal living
conditions that $170/month afford. Obviously, the inability to pay for adequate clothing,
electricity, hot water or, in the worst cases, for any shelter whatsoever, dramatically
increases one=s vulnerability to such ailments asthe common cold or influenza. According
to Dr. Christine Colin, persons living in poverty are six times more likely to develop
diseaseslike bronchial infections, asthmaand emphysemathan personswho livein decent
conditions. Dr. Colin also testified that the poor not only develop more health problems,
but are also more severely affected by their ailments than those who live in more

favourable conditions.

374 Second, the malnourishment and undernourishment of young welfare
recipients also result in a plethora of health problems. In 1987, the cost of proper

nourishment for a single person was estimated at $152/month, that is 89 percent of the
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$170/month allowance. Jocelyne Leduc-Gauvin, adietician, gave detailed evidence of the
effects of poor and insufficient nourishment. Malnourished young adults suffer from
lethargy and from various chronic problems such as obesity, anxiety, hypertension,
infections, ulcers, fatigue and an increased sensitivity to pain. Malnourished women are
prone to gynecological disorders, high rates of miscarriage and abnormal pregnancies.
Children born to malnourished mothers tend to be smaller and are often afflicted by
congenital deficiencies such as poor vision and learning disorders. Like many welfare
recipients under the age of 30, the appellant suffered the consequences of malnutrition. As
noted by Ms. Leduc-Gauvin, thereisasad irony in thefact that those who wereleft to fend
for themselves on a lean $170/month C young adults aged 18 to 29 Cin fact required a

higher daily intake of calories and nutrients than older adults.

375 In order to eat, many young welfare recipients benefited from food banks, soup
kitchens and like charitable organizations. But since these could not be relied upon
consistently other avenues had to be pursued. While some resorted to theft, othersturned
to prostitution. Dumpsters and garbage canswere scavenged in search of edible morsels of
food, exposing the hungry youthsto the risks of food poisoning and contamination. Inone
particular casereported by Mr. Sandborn, two young adults paid arestauranteur $10/month

for the right to sit in his kitchen and eat whatever patrons left in their plates.

(2) Interference with Psychological Security of the Person

376 The psychological and social consequences of being excluded from the full
benefits of the social assistance regime were equally devastating. The hardships and
marginalization of poverty propel the individual into a spiral of isolation, depression,

humiliation, low self-esteem, anxiety, stress and drug addiction. According to a 1987
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enquiry by Santé Québec, one out of five indigent young adults attempted suicide or had
suicidal thoughts. The situation was even more alarming among homeless youths in

Montreal, 50 percent of whom reportedly attempted to take their own lives.

377 In my view, thisevidence overwhel mingly demonstratesthat the exclusion of
young adultsfrom the full benefits of the social assistance regime substantially interfered
with their fundamental right to security of the person and, at the margins, perhaps with
their right to life as well. Freedom from state interference with bodily or psychological
integrity isof little consolation to those who, like the claimantsin this case, arefaced with
adaily struggle to meet their most basic bodily and psychological needs. To them, such a
purely negativeright to security of the person isessentially meaningless: theirsisaworld
inwhich the primary threatsto security of the person come not from others, but from their
own dire circumstances. In such cases, one can reasonably conclude that positive state
action is what is required in order to breathe purpose and meaning into their s. 7

guaranteed rights.

C. Can the Sate Be Held Accountable for the Claimants= Inability to Exercise their
Section 7 Rights?

378 In one sense, there appears to be considerable overlap between this third
criterion for making out a successful underinclusion claim and the second criterion just
discussed. In fact, once one establishes in accordance with the second criterion that a
claimant=s fundamental rights cannot be effectively exercised without government
intervention, it isdifficult to seewhat morewould berequired in order to demonstrate state

accountability.
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379 The absence of a direct, positive action by the state may appear to create
particular problems of causation. Of course, state accountability in this context cannot be
conceived of along the same lines of causal responsibility as where there is affirmative
state action that causally contributes to, and in some cases even determines, the
infringement. By contrast, positive rights are violable by mere inaction on the part of the
state. This may mean that one should not search for the same kind of causal nexus tying
the state to the claimants= inability to exercise their fundamental freedoms. Such anexus
could only ever be established by pointing to some positive state action giving rise to the
claimants= aggrieved condition. Whilethisfocus on state action is appropriate where one
isconsidering the violation of anegativeright, it importsarequirement that isinimical to

the very idea of positive rights.

380 Among the immediate implications of thisis that the claimants in this case
need not establish, in order to satisfy thethird criterion, that the state can be held causally
responsible for the socio-economic environment inwhich their s. 7 rightswere threatened,
nor do they need to establish that the government=sinaction worsened their plight. Here,
asin al clams asserting the infringement of a positive right, the focus is on whether the
state is under an obligation of performance to aleviate the claimants= condition, and not

on whether it can be held causally responsible for that condition in the first place.

381 All of which indicatesthat government accountability in the context of claims
of underinclusion is to be understood simply in terms of the existence of a positive state
obligation to redress conditionsfor which the state may or may not be causally responsible.

On thisview, the third criterion serves the purpose of ensuring not only that government
intervention is needed to secure the effective exercise of aclaimant=sfundamental rights

or freedoms, but also that it is obligatory. This accords with much of the dicta in
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Dunmore explaining how it is possible for government accountability to be established, not
only by underinclusion that Aorchestrates@or Aencourages@the violation of fundamental
freedoms, but also by underinclusion that Asustains@the violation (Dunmore, at para. 26).
In conceiving of state accountability in terms of the breach of a positive duty of
performance, it becomes possible for the first time to recognize how underinclusive
legislation can violate a fundamental right by effectively turning a blind eye to, or

sustaining, independently existing threats to that right.

382 A focus on state obligation was also the driving force behind this Court=s
finding in Dunmor e that the government could be held accountable for the violation of the
claimants= s. 2(d) rightsin that case. It led to the search for a Aminimum of state action@
(para. 28) that would bring the government within reach of the Charter by engaging s. 32.
Ultimately, the minimum of state action was satisfied in Dunmore by the merefact that the
government had chosen to legislate over matters of association. Inthis Court=sview, that
choice triggered a state obligation that invoked Charter scrutiny and removed any
possibility of the state claiming lack of responsibility for the violation of associational

rights (at para. 29):

Once the state has chosen to regulate a private relationship such as that
between employer and employee . . . it is unduly formalistic to consign
that relationship to a Aprivate sphere@that is impervious to Charter
review. AsDean P. W. Hogg has stated, A(t)he effect of the governmental
action restriction is that there is a private realm in which people are not
obliged to subscribe to >state= values, and into which constitutional
normsdo not intrude. The boundaries of that realm are marked, not by an

apriori definition of what is>private=, but by the absence of statutory or
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other governmental intervention@(see Constitutional Law of Canada

(loose-leaf ed.), at p. 34-27).

There can be no doubt that these dicta apply with equal force to the instant appeal.

383 The Social Aid Actisquite clearly directed at addressing basic needs relating
to the personal security and survival of indigent members of society. Itisamost acliché
that the modern welfare state has devel oped in response to an obviousfailure on the part of
thefree market economy to provide these basic needsfor everyone. Wereit necessary, this
Court could takejudicial notice of thisfact in assessing the relevance of the Social Aid Act
totheclaimants=s. 7 rights. Asit happens, any such necessity ismitigated by thefact that
s. 6 of the Act explicitly setsout its objective: to provide supplemental aid to those who

fall below a subsistence level.

384 Additional support for the proposition that the Social Aid Act is directed at
securing theintereststhat s. 7 of the Charter was meant to protect can be found in various
statements made by the Quebec government in a policy paper that ultimately led to the
reform of the social assistance regimein 1989, putting an end to the differential treatment
between younger and older welfare recipients. This paper was published in 1987 by the
government of Quebec, and signed by Pierre Paradis (the then Minister of Manpower and
Income Security). Itisentitled Pour une politique de sécuritédu revenu. Init, the Quebec
government unequivocally statesthat it [TRANSLATION] Arecognizesitsduty and obligation
to provide for the essential needs of personswho are unable to work.@ It then goes on to
state that it must [TRANSLATION] Aresolutely tackle the deficiencies@ of the socia
assistance programs, which, it admits, Aremain barriersto the autonomy and emancipation

of welfare recipients@ On the same page, the government specifically identifies the
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differencein treatment between younger and older welfare recipients as such adeficiency,

describing it asa[TRANSLATION] Aproblem@

385 At thevery least, these statementsindicate that the Social Aid Act constituted
an excursion into regulating thefield of intereststhat generally fall withintherubricof s. 7
of theCharter. Legidativeintervention aimed at providing for essential needstouching on
the personal security and survival of indigent members of society is sufficient to satisfy
whatever Aminimum state action@requirement might be necessary in order to engages. 32
of the Charter. By enacting the Social Aid Act, the Quebec government triggered a state
obligation to ensure that any differential treatment or underinclusion in the provision of
these essential needsdid not run afoul of the fundamental rights guaranteed by the Charter,
andinparticular by s. 7. It failed to dischargethisobligation. The evidence showsthat the
underinclusion of welfare recipients aged 18 to 29 under the Social Aid Act substantially
impeded their ability to exercisetheir right to personal security (and potentially eventheir
righttolife). Inthecircumstances, | must conclude that this effective lack of government

intervention constituted a violation of their s. 7 rights.

V. The Principles of Fundamental Justice

386 Under most circumstances, it would now be necessary to determine whether
this prima facie violation of the appellant=s s. 7 rights was Ain accordance with the
principles of fundamental justice@ Such aninquiry appearsto have no applicationtothis
case for two reasons. First, my analysis indicates that the protection of positiverightsis
most naturally grounded in thefirst clause of s. 7, which provides afree-standing right to
life, liberty and security of the person and makes no mention of the principles of

fundamental justice. Moreover, asLamer J. observed in Re B.C. Motor Vehicle Act, supra,
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at p. 503 Athe principles of fundamental justice are to be found in the basic tenets
of our legal system. They do not lie in the realm of general public policy but in the
inherent domain of the judiciary as guardian of the justice system.@ But positive
rights, by nature violable by mere inaction on the part of the state, do not bring the
justice system into motion by empowering agents of the state to actively curtail the life,
liberty and security of the person of individuals. The source of a positiverightsviolation
isin the legidative process, which is of course itself quite distinct from the Ainherent
domain of the judiciary@and Athe justice system@as it has been traditionally conceived.
Indeed, the kinds of considerations that would serve to justify the decision to enact one
form of protective legislation over another Alieintherealmof . . . public policy@ which
this Court has specifically divorced from the principles of fundamental justice. The
principles of fundamental justice therefore have little relevance in the present
circumstances, which invoke the inherent domain of the legislature and not that of the

justice system.

387 Inview of this, any limitation that might be placed onthes. 7 right asserted in
thiscase Cif not in all caseswhere it isa positive right that is asserted C must be found,
not in the principles of fundamental justice, but in the reasonable limits prescribed by law
that can be justified in a free and democratic society. Accordingly, itisto s. 1 that we

must turn.

V. Section 1 of the Charter

388 Asisapparent from the above, thereisan onerous burden placed on claimants
who seek to establish a positive right violation under s. 7 of the Charter. Apart from the

justiciability concern C which, though not an issue in this case, may at times present a
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significant obstacle in the way of finding such aviolation C claimants are faced with the
unenviable task of providing a sound evidentiary basis for the conclusion that their s. 7

rights are rendered essentially meaningless without active government intervention.

389 Thedifficulty faced by claimantsin thisregardispartially justified by thefact
that, once a violation of s. 7 has been established and there is a shift in the burden of
showing that the violation is demonstrably justified as a reasonable limit prescribed by
law, asimilarly onerous task awaits the government. Lamer C.J.=scommentsin G. (J.),

supra, at para. 99, indicate why this must be so:

Section 7 violations are not easily saved by s. 1. . . .Thisis so for two
reasons. First, the rights protected by s. 7 Clife, liberty, and security of the
person C are very significant and cannot ordinarily be overridden by
competing social interests. Second, rarely will aviolation of the principles of
fundamental justice. . . be upheld asareasonablelimit demonstrably justified

in afree and democratic society.

Of course, only thefirst of thesetwo rationales appliesto the case at bar. Sincethereisno
need to find that the violation of apositive right under s. 7 accords with the principles of
fundamental justice, the second rationale does not come into play. To that extent, the
violation of such aright may be somewhat easier to justify under s. 1. Still, the rights
enshrined in s. 7, whether positive or negative, are of sufficient importance that they

Acannot ordinarily be overridden by competing social interests@

390 Thereare, in addition, more general constraintson s. 1 justification discussed

above, such that a limitation on Charter rights under that section will only be justified
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whereit furthersthe values at which therights are themselvesdirected. These constraints
magnify the difficulty of the government=stask in showing that the impugned violationis
justified.

391 In this case, the legidlated differential treatment, or underinclusion, is
purportedly directed at: (1) preventing the attraction of young adults to social assistance;
and (2) facilitating their integration into the workforce by encouraging participation in the
employment programs. Insofar as either of these Adouble objectives@is understood as
being principally driven by cost considerations, it would fail (barring cases of prohibitive
cost) to be pressing and substantial. However, it is possible to frame these objectivesin
such away asto ensurethat they are properly adapted to the justificatory analysisunder s.
1 by focusing instead on their long-term tendency to promote the liberty and inherent
dignity of young people. Thus framed, they might indeed satisfy the Apressing and

substantial objective@requirement under Oakes.

392 The problem, inmy view, isthat subsequent stages of the Oakesanalysisraise
doubts concerning the appropriateness of framing the objectives in this manner. For
example, itisdifficult to accept that denial of the basic means of subsistenceisrationally
connected to values of promoting the long-term liberty and inherent dignity of young
adults. Indeed, the long-term importance of continuing education and integration into the
workforce is undermined where those at whom such Ahelp@is directed cannot meet their
basic short-term subsistence requirements. Without the ability to secure the immediate
needs of the present, the future is little more than a far-off possibility, remote both in
perception and inreality. We have already seen, for example, how theinability to afford a
telephone, suitable clothes and transportation makesjob hunting difficult if not impossible.

Moredrastically, inadequate food and shelter interfere with the capacity both for learning
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aswell asfor work itself. Thereappears, therefore, to belittlerational connection between

the objectives, astentatively framed, and the means adopted in pursuit of those objectives.

393 Moreover, | agree with Bastarache J.=s finding that those means were not
minimally impairing in anumber of ways: (1) not all of the programs provided participants
with afull top-up to the basic level; (2) there were temporal gapsin the availability of the
various programsto willing participants; (3) some of the most needy welfare recipients C
the illiterate and severely undereducated C could not participate in certain programs; (4)
only 30 000 program places were made available in spite of the fact that 85 000 single
young adults were on social assistance at the time. As my colleague points out, this last
factor in particular Abringsinto question the degreeto which thedistinctionin s. 29(a) was
geared towards improving the [long-term] situation of those under 30, as opposed to
simply saving money@Xpara. 283). Thus, at the minimal impairment stage of the Oakes
test, thereisadditional causefor doubting whether the legislated distinction at issue can be
properly characterized as being directed at furthering the long-term liberty and dignity of

the claimants.

394 Thisissufficient, in my view, to establish that the government has not in this
case discharged the always heavy burden of justifying aprima facieviolation of s. 7 under
s. 1. | notein passing that it will be a rare case indeed in which the government can
successfully claim that the deleterious effects of denying welfare recipients their most
basic requirements are proportional to the salutary effects of doing soin contemplation of
long-term benefits, for reasons that are largely encompassed by my discussion of rational
connection. This is not that rare case. For this reason among others, | find that the
violation of the claimants=right tolife, liberty and security of the personisnot saved by s.

1.
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V1. Section 15(1) of the Charter

395 Having found aviolation of s. 7 of the Charter, it is not strictly necessary for
me to determine whether the impugned provisionsalso violates. 15(1). | am, however, in
general agreement with my colleague Bastarache J.=s analysis and conclusions on that
issue. Ashedoes, | would find that the impugned provision of the regulations under the
Social Aid Act infringess. 15 of the Charter and that the infringement isnot saved by s. 1.
The infringement cannot be saved by s. 1 for substantially the same reasons discussed

aboveinrelation to thes. 7 violation.

VI1I. Section 45 of the Quebec Charter

396 | al'so agree with my colleague Bastarache J. that s. 45 of the Quebec Charter
of Human Rights and Freedoms, R.S.Q., c. C-12, establishes apositiveright to aminimal
standard of living but that this right cannot be enforced under ss. 52 or 49 in the
circumstances of thiscase. Indeed, s. 45 fallsoutside the expressly defined ambit of s. 52;
it isconsequently of no assistanceto the appellant. Moreover, sincethereisno question of
wrongful conduct or negligence on the part of the legislature, s. 49 cannot be resorted to
either. The right that is provided for in s. 45, while not enforceable here, stands
nevertheless as a strong political and moral benchmark in Quebec society and areminder
of the most fundamental requirements of that province=ssocial compact. Inthat sense, its

symbolic and political force cannot be underestimated.

VIll. Damages
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397 Finally, I am in substantial agreement with the analysis of my colleague
Bastarache J. with regard to remedy. Weretheimpugned provision of the Regulation still
inforce, | would have declared it unconstitutional pursuant to s. 52 of the Constitution Act,
1982 asit violates the fundamental right to security of the person guaranteed under s. 7 of
the Charter. | would have also ordered that the declaration of invalidity be suspended for
asufficient period of time to give the government an adequate opportunity to correct the
legidation. However, the impugned socia assistance regime having been repealed, this

point is now moot.

398 The appellant also seeks monetary compensation for herself and for the
members of her class. For the reasons invoked by Bastarache J., | too find this caseill-
suited for the concomitant application of s. 52 of the Constitution Act, 1982 and s. 24 of
the Charter. | wish to note however that the financial impact of an hypothetical award on
the province of Quebec would probably belessof aburden than surmised by my colleague.
Indeed, the various remedial programsthat failed to address the appellant=s needsin this
case were Charter proof until April 1989, protected as they were by a notwithstanding
clauseintheir enabling statute (S.Q. 1984, c. 5, s. 4). Thismeansthat the programs= role
in the Charter violation in this case could only be assessed within a 4-month window,
representing the time between the expiry of the notwithstanding clause and the repeal of

the impugned legislation.

399 Even though this affects the extent of the violation, it has no impact in my
view on the usefulness of the whole of the evidence presented in this case as to the
existence of theright and the nature of theinfringement. Thefact that An Act to amend the

Social Aid Act, S.Q. 1984, c. 5, and the programs it enacted were shielded from the
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Charter until April 1989 isamatter that goesto the scope or extent of the breach. It does

not change the fact that a breach occurred.

IX. Conclusion

400 For these reasons, | would allow the appeal and | would answer the stated

constitutional questions as follows:

1. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 15(1) of
the Canadian Charter of Rights and Freedoms on the ground that it
established a discriminatory distinction based on age with respect to
individuals, capable of working, aged 18 to 30 years?

Yes.

2. If so,istheinfringement justified in afree and democratic society under s.

1 of the Canadian Charter of Rights and Freedoms?

No.

3. Dids. 29(a) of the Regulation respecting social aid, R.R.Q. 1981, c. A-16,
r. 1, adopted under the Social Aid Act, R.S.Q., c. A-16, infringes. 7 of the
Canadian Charter of Rights and Freedoms on the ground that it deprived
those to whom it applied of their right to security of the person contrary to

the principles of fundamental justice?
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Y es, the section infringed s. 7 by denying those to whom it applied of their

right to security of the person.

4. If so, istheinfringement justifiedin afree and democratic society under s.

1 of the Canadian Charter of Rights and Freedoms?

No.

English version of the reasons delivered by

LEBEL J. (dissenting) C

|. Introduction

401 | have read with interest the opinion of my colleague Justice Bastarache. | am
in overall agreement with his reasons concerning the application of s. 15 of the Canadian
Charter of Rightsand Freedoms (ACanadian Charter @ and | concur inthe disposition he
proposes. However, while | acknowledge that the appellant was unable to establish a
violation of s. 7 of the Canadian Charter, | am unable, with respect, to agree with the
interpretation and application he suggests. Finaly, inthediscussion of s. 45 of the Quebec
Charter of Human Rights and Freedoms, R.S.Q., c. C-12 (AQuebec Charter @), | believe
that certain unique aspects of the Quebec Charter, and the nature of the economic rights

that it protects, merit afew additional comments.
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[I. Section 15 of the Canadian Charter

402 Itisnot disputed in this casethat s. 29(a) of the Regulation respecting social
aid, R.R.Q. 1981, c. A-16, r. 1, establishesaformal distinction between the appellant (and
members of her group) and other social aid recipients based on a personal characteristic,
namely age. The appeal essentially relatesto the third element in the analysisunder s. 15
of the Canadian Charter, which involves determining whether the distinction inissue is
discriminatory. For thereasonsgiven by my colleague Bastarache J., and for thefollowing
reasons, | am of the opinion that s. 29(a), when taken inisolation or considered in light of

al employability programs, discriminates against recipients under 30 years of age.

403 Differentia treatment becomes discriminatory when it violates the human
dignity and freedom of the individual. This will be the case where the differentia
treatment reflects a stereotypical application of presumed personal or group characteristics,
or whereit perpetuates or promotesthe view that theindividual concerned isless capable
or less worthy of respect and recognition as a human being or as a member of Canadian

society.

404 It should first be noted that in this case, the distinction was based on aground
expressly enumerated in s. 15(1) of the Canadian Charter. In such circumstances, it is
much easier to conclude that the distinction violatestheinnate dignity of theindividual, as
lacobucci J. held in Law v. Canada (Minister of Employment and Immigration), [1999] 1
S.C.R. 497. However, when compared to the other enumerated or anal ogous grounds, age
is unique in that a distinction based on age may, in some cases, reflect the needs and
abilitiesof individuals. InLaw, for example, the Supreme Court upheld adistinction based

on age in the Canada Pension Plan (CPP) on the ground that the distinction was not
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discriminatory. The CPP provided that a person must have reached the age of 35in order
to receive surviving spouse benefits. This Court reached that conclusion because the
distinction based on ageisjustified by the actual (not stereotypical) capacity of individuals

under the age of 35 to support themselves in the long term.

405 Inthiscase, the distinction based on age, unlikethedistinction at issuein Law,
does not reflect either the needs or the abilities of social aid recipients under 30 years of
age. Theordinary needs of young people are not so different from the needs of their elders
as to justify such a pronounced discrepancy between the two groups benefits. Aswell,
young people are no more able to find or keep ajob during an economic slowdown than
aretheir elders. Infact, young people arethefirst to feel theimpact of an economic crisis
on the labour market. Because they havelittle experience or seniority, they are at the top
of the list for termination and lay-off (see the report by Louis Ascah, La discrimination
contrelesmoinsdetrente ans al=aide sociale du Québec: unregard économique (1988)).
Also, because the distinction made by the social aid scheme was justified by the fact that
young people are able to survive aperiod of economic crisis better, I, like Bastarache J.,
am of the opinion that this distinction perpetuated a stereotypical view of young people's

situation on the labour market.

406 My colleague McL achlin C.J. saysthat the Quebec government was under no
illusions asto the ability of young people to keep ajob in aperiod of economic crisis. In
her view, the Quebec government knew perfectly well that they would bethefirst to suffer
the negative effects of the difficultiesin the economy. Thiswasinfact the reason why the
government created the employability programs, which were designed to make up for lack

of training or experience. Those programs assisted young people to re-enter the labour
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market, while counteracting the negative effects on vocational development of prolonged

periods out of the productive work force.

407 | am prepared to concede that the Quebec government knew that young people
are particularly vulnerable during an economic slowdown. Aswell, | readily acknowledge
that the government sincerely believed that it was helping young people by making the
payment of full benefits conditional on participation in an employability program.
Nonetheless, the distinction made by the social aid scheme did not reflect the needs of
young socia assistance recipients under the age of 30. By trying to combat the pull of
social assistance, for the Agood@of the young peopl e themselveswho depended onit, the
distinction perpetuated the stereotypical view that a majority of young social assistance
recipients choose to freel oad off society permanently and have no desire to get out of that
comfortable situation. There is no basis for that vision of young social assistance
recipients as Aparasites@ It has been disproved by numerous experts. For instance, ina
1986 study prepared for the Quebec government's Commission consultative sur letravail
(Lesjeuneset lemarchédutravail (1986)), Professor Gilles Guérinwrote, inter alia (at p.

65):

[TRANSLATION] An estimated proportion of 91% of young people (counting
only those capable of working) perceive their situation on social aid as
temporary and have afierce desire to work, to have a Areal @job, to collect a
Areal @wage, and to acquire socio-economic autonomy. An IQOP study
showsthat young peopl e value being productive workers, that it is preferable
in their eyes to hold a job, even one that does not interest them, than to be

unemployed. The myth of the young social assistance recipient who is

capabl e of working and ishappy with socia assistanceistherefore completely
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fase; work is what is most highly valued by the people around them, their

friends and family and their neighbours, and by the young peopl e themsel ves.

[Emphasis added.]

408 As well, in Le plein emploi: pourquoi? (1983), L. Poulin Simon and
D. Bellemarefound that whereincome was equal, amajority of peoplein Quebec preferred
work to unemployment. While the authors made no absolute statements, they came to

substantially the same conclusions with respect to those statistics (at p. 66):

[TRANSLATION] These results add to the doubt there might be as to the
strictly utilitarian economic hypothesis that predicts that where income is
equal, workers generally prefer not working to working. Inour opinion, that
hypothesisderivesfrom amedieval view of economic reality, wherework was
adegrading activity with no intrinsic value; the serfsworked while the lords
were content to amuse themselves. In an advanced industrial economy, the
reality of work would seem to be quite a different matter.

409 Y oung social assistance recipients in the 1980s certainly did not latch onto
social assistance out of laziness; they were stuck receiving welfare because there were no
jobsavailable. Economistswho studied the labour market during that period unanimously
recognize the gradual but universal shrinkage in the number of jobsin the economy since
1966 (and especially since 1974) as the primary factor in the meteoric rise in the
unemployment rate among young people. For instance, in his report ALe chdmage des
jeunes au Québec: aggravation et concentration (1966-1982)@ (1984), 39 Relations
Industrielles 419, the economist Pierre Fortin attributed three quarters of the rise in the
average unemployment rate among al young people, from 6 percent to 23 percent, since

1966 to the general deterioration of the economy, together with young people's much
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greater vulnerability to any slowdown in overall employment prospects. In hisview, the
extreme sengitivity of the youth unemployment rate to general conditionsin the economy
confirmsthat avery large majority of young peoplewant to work and are capabl e of doing
productive work when there arejobsfor them. Accordingly, thereal solution to the youth
unemployment rate, he says, liesin afull employment policy for al workers, and not a
simple employment incentive mechanism incorporated as part of social assistance

programs.

410 Obvioudly, it is too easy to pass harsh judgment on the actions of a
government after the fact. | certainly do not intend to dispute the appropriateness of
offering incentives to work that may legitimately be the subject of a political debate.
However, even if the Quebec government could validly encourage young peopleto work,
the approach adopted discriminates between social aid recipients under 30 years of age and
those who are 30 years of age and over, for no valid reason, and perpetuates the prejudiced
notion that the former tend to be happy being dependent on the state, even though they are
better ableto make ago of thingsthan their elders during periods of economic slowdown.
With duerespect for the opinion of the Chief Justice, | do not believethat the only way for
the Quebec government to secure participation in those programs was to make the payment
of full benefits conditional on participation in an employability program. Thereisnothing
in the evidence that establishes that the people who did participate in the programs would
not have participated without afinancial incentive, nor isthere anything from which that
can beassumed. Inmy view, the Quebec government could have achieved its objective of
devel oping employability just aswell without abandoning recipients under the age of 30to

these paltry benefits.
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411 In addition to the underlying stereotypes, the social aid scheme hastoo many
other defects that would be sufficient on their own to support a finding that s. 15 of the
Canadian Charter was violated. My colleague Bastarache J. alluded to, inter alia, the
restrictions placed on participation in employability programs. | will not repeat his
comments, but | would like to add that the programs lasted for a maximum of 12 months.
At the end of that time, recipientsdid not qualify for full benefits. They had to participate
in an employability program again (and even severa times) in order to avoid the harsh
reality of reduced benefits. Aswell, if they were still unable to find a job, young social
assistance recipients, even those who had participated in all the programs offered, would
again receive the Asmall scale@ In my view, once a recipient had participated in a
program and made every effort to find ajob, the scheme should have provided for payment

of benefits equivalent to the benefits paid to recipients 30 years of age and over.

412 In addition to these inconsistencies in the system, the evidence shows that
implementation of the programs was delayed by administrative constraints, and some
recipients therefore had to wait several months before they were able to take part in an
employability program. Louise Bourassa, director of work force and income security
programs, in fact acknowledged in her testimony that the Department had received
complaints that some recipients were on waiting lists. It appears that between the time
someone registered for a program and the time the program started, reduced benefits

continued to be paid.

413 All of these defectsin the scheme, together with the preconceived ideas that
underpinned it, necessarily lead to the conclusion that s. 29(a) of the Regulation respecting
social aid infringed the equality right of recipients under 30 years of age. For the reasons

given by Bastarache J., s. 29(a) is not saved by s. 1 of the Canadian Charter.
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[1l. Section 7 of the Canadian Charter

414 Having regard to the foregoing conclusion, | see no point in any further
consideration of whether s. 29(a) of the Regulation respecting social aid violated s. 7 of
the Canadian Charter. While | agree with Bastarache J.'s conclusion that the appellant
failed to establish aviolation of s. 7, | would note that | agree with the part of the reasons
of the Chief Justice in which shewritesthat it is not appropriate, at this point, to rule out
the possibility that s. 7 might beinvoked in circumstances unrel ated to the justice system.
In the case of s. 7, the process of jurisprudential development is not complete. With
respect, | am afraid that an interpretation such as is suggested by Bastarache J. unduly
circumscribes the scope of the section, in a manner contrary to the cautious, but open,
approach taken in the decisions of this Court on the question. It having been established
that s. 7 does not apply, we must now review the arguments made by the appellant

concerning the interpretation and application of s. 45 of the Quebec Charter.

V. Section 45 of the Quebec Charter

415 The appellant submitsthat s. 45 of the Quebec Charter recognizestheright to
an acceptable standard of living, asasubstantiveright. She citesthe dissenting opinion of
Robert J.A. in the Court of Appeal ([1999] R.J.Q. 1033), in which he found s. 45 to have
independent legal effect, based on adifference between the wording of that section and of
the other provisions that the Quebec Charter contains under the heading of social and
economic rights. The respondent submits that s. 45 is no more than a mere policy
statement, implementation of which may be ascertained from the relevant legislation. In

the words of Baudouin J.A. in the Court of Appeal, the respondent argues that s. 45 does
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not authorize the courtsto review the sufficiency of social measuresthat thelegislature has
chosen to adopt, in its political discretion. For the following reasons, | am of the opinion
that while s. 45 is not without any binding content, it does not operate to place a duty on
the Quebec | egislature to guarantee personsin need an acceptabl e standard of living. That
interpretation issupported by thewording and legidative history of s. 45, itspositioninthe
Quebec Charter and by the interaction between that section and the other provisions of the

Quebec Charter.

A. The Wording of Section 45 and its Placement in the Quebec Charter

416 As Robert JA. correctly observed, the Quebec Charter operates as a
fundamental statute in the law of Quebec, and its unique natureis apparent in avariety of
ways. First, it may be distinguished from other provincial human rights statutesin that its
content goes well beyond the framework of mere prohibitions on discrimination. In
addition to the very special importance that it assignsto the right to equality, the Quebec
Charter protectsalarge number of other rights, including fundamental rights and freedoms
and legal, political, social and economic rights. As well, while the Canadian Charter
contains ajustification clause that may apply to the violation of protected rights, therights
and freedoms guaranteed by the Quebec Charter are guaranteed without restriction, other
than the restrictions inherent in the rights and freedoms themselves (with the exception,
however, of the fundamental rights and freedoms in Chapter |, which may be justifiably
l[imited under s. 9.1). Intermsof remedies, the Quebec Charter differsfrom the Canadian
Charter in that it offers various methods for compensating individuals whose rights are
violated in private relationships. A final distinction worth noting is that the Quebec
Charter ispractically the only fundamental legislation in Canada, or even North America,

that expressly protects social and economic rights.
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417 Pierre Bosset writes that including economic and socia rightsin a document
that solemnly affirms the existence of fundamental rights and freedoms must have some
consequence. In his view, the recognition of those rights [TRANSLATION] Amakes it
necessary to consider the question of the protection of economic and social rightsfrom a
gualitatively different perspective, one that is appropriate to a constitutional instrument,
and not as a mere branch of administrative law@)P. Bosset, AL es droits économiques et
sociaux: parents pauvres de la Charte québécoise?@(1996), 75 Can. Bar Rev. 583, at
p. 585). However, although the incorporation of social and economic rights into the
Quebec Charter givesthem anew dimension, it still does not make them legally binding.
Robert J.A. isalso of that opinion. Inthe case of s. 45 of the Quebec Charter, though, he
creates an exception. He finds it to be binding, relying on a difference between the
wording of s. 45 and the wording of the other provisionsin the same chapter. Inmy view,
that exception does not stand up to careful scrutiny of the chapter in question, the

provisions of which are as follows:

CHAPTER IV
ECONOMIC AND SOCIAL RIGHTS

39. Every child has aright to the protection, security and attention that his
parents or the persons acting in their stead are capable of providing.

40. Every person has aright, to the extent and according to the standards
provided for by law, to free public education.

41. Parentsor the persons acting in their stead have aright to requirethat, in
the public educational establishments, their children receive a religious or
moral education in conformity with their convictions, within the framework of
the curricula provided for by law.

42. Parentsor the persons acting in their stead have aright to choose private
educational establishments for their children, provided such establishments
comply with the standards prescribed or approved by virtue of the law.

43. Persons belonging to ethnic minorities have a right to maintain and
develop their own cultural interests with the other members of their group.
44. Every person has aright to information to the extent provided by law.
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45. Every person in need has aright, for himself and hisfamily, to measures
of financial assistance and to social measures provided for by law, susceptible
of ensuring such person an acceptable standard of living.

46. Every person who works has aright, in accordance with the law, to fair
and reasonable conditions of employment which have proper regard for his
health, safety and physical well-being.

47. Husband and wife have, in the marriage, the same rights, obligations and
responsibilities.

Together they provide the moral guidance and material support of the
family and the education of their common offspring.

48. Every aged person and every handicapped person hasaright to protection
against any form of exploitation.

Such a person aso has aright to the protection and security that must be
provided to him by hisfamily or the persons acting in their stead. [Emphasis
added.]

418 Chapter 1V is remarkable for the presence of both intrinsic and extrinsic
limitations on therights created iniit. First, six of the ten sectionsin the chapter contain a
reservation (worded differently from one section to another) indicating that the exercise of
the rightsthey protect depends on the enactment of legislation. For instance, to citeafew
examples, the right to free public education is guaranteed Ato the extent and according to
the standards provided for by law@ the right of parents to have their children receive
religious instruction in conformity with their convictions is guaranteed Awithin the
framework of the curriculaprovided for by law@and theright to information is guaranteed
Ato the extent provided by law@ Aswell, al of therightsin the chapter are excluded from
the preponderance that s. 52 assigns to the other rights and freedoms guaranteed by the
Quebec Charter. Accordingly, any interference with any of thoserightsmay not resultina
declaration under s.52 that the legidation in question is of no force and effect.
Nonetheless, it ispossible, under s. 49, to obtain cessation of any interferencewith such a

right, and compensation for the moral or material prejudice resulting therefrom.
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419 Inthe opinion of Robert J.A., thedifferencesin wording among the sectionsin
Chapter 1V are not of merely aesthetic significance. Heisof the view that the expression
Aprovided for by law@used in s. 45 to qualify the financial assistance and social measures
that the legislature must adopt in order to ensure an acceptabl e standard of living does not
mean the same thing as the other expressions used in the other sections in Chapter 1V.
While those other expressions, in hisview, indicate that the rights are granted only to the
extent provided for by law, the expression Aprovided for by law@refers, rather, to the
methods by which the legislature has committed itself to providing the measuresto ensure
an acceptable standard of living. That interpretation, he says, is consistent with
Article 11(1) of the International Covenant on Economic, Social and Cultural Rights, 993

U.N.T.S. 3, to which s. 45 bears an undeniable resemblance:

Article 11. 1. The States Parties to the present Covenant recognize the
right of everyoneto an adequate standard of living for himself and hisfamily,
including adequate food, clothing and housing, and to the continuous
improvement of living conditions. The States Parties will take appropriate
steps to ensure the realization of this right, recognizing to this effect the

essential importance of international co-operation based on free consent.

420 The apparent similarity between s. 45 and Article 11(1) of the Covenant does
not necessarily mean that the Quebec legislature intended to entrench the right to an
acceptable standard of living in the Quebec Charter. In fact, the wording of s. 45 itself
seems to negate that possibility. Section 45 does not guarantee the right to an acceptable
standard of living, asArticle 11(1) does; rather, it guaranteesthe right to social measures.

In my view, that distinction supports the assertion that s. 45 protects a right of accessto
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social measures for anyone in need. The fact that anyone in need is entitled not to
measuresto ensure him or her an acceptable standard of living, but to measures susceptible
of ensuring him or her that standard of living, isalsorevealing. It seemsto suggest that the
legidature did not intend to give the courts the power to review the adequacy of the

measures adopted, or to usurp the role of the legislature in that regard.

421 Aswell, the expression Aprovided for by law@must be considered in light of
the other provisions of Chapter IV that have adirect impact on the financial resources of
the state. Those provisions all contain areservation (worded in different ways from one
section to another). Those reservations confirm that the rights are protected only to the
extent provided for by law. It would be most surprising if the Quebec legislature had
committed itself unconditionally to ensuring an acceptable standard of living for anyonein
need at the same time as limiting the exercise of al of the other rights that call for it to
make a direct financial investment to what is prescribed by law (M.-J. Longtin and
D. Jacoby, ALa Charte vue sous I=angle du |égislateur@ in La nouvelle Charte sur les

droits et les libertés de la personne (1977), 4, at p. 24).

422 Thefinal point isthat the interpretation adopted by Robert J.A. doesnot seem
to be supported by the opinions expressed during the parliamentary debates that led to the
enactment of the Quebec Charter. The Quebec Minister of Justice referred to socia and
economic rightsin the broader framework of a charter that was intended to be a synthesis
of certain democratic values accepted in Quebec, Canada and the West, and described the
rationale for those provisions as follows (Journal des débats, vol. 15, No. 79,

November 12, 1974, at p. 2744):
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[TRANSLATION] Theserightsareof specia importance. Somemay say that in
certain casesthey are expressions of good intentions, but | think that the fact
that they are recognized in a bill like this one will give them an important
placein the context of the democratic valuesto which | havereferred, that is,
that anumber of these social and economic rightsin away summarize certain
things, certain principles, certain valuesthat we hold dear in Quebec. Despite
the fact that some of them are subject to the effect of other government
legislation, which | certainly do not deny, they nonethel ess represent part of

our democratic heritage. That iswhy we haveincluded them in this Charter.

423 It therefore seems obvious that the Quebec legislature did not intend to give
the social and economic rights guaranteed by the Quebec Charter independent legal effect.
Aswell, there is nothing in the debates to suggest the intention of creating an exception

with respect to s. 45.

B. Case Law Concerning Section 45

424 The Quebec courts have generally taken the position that s. 45, and all of the
rights in Chapter 1V of the Quebec Charter, were positive rights, the exercise of which
depended on the enactment of legislation. In Lévesque v. Québec (Procureur général),
[1988] R.J.Q. 223, the Court of Appeal held (at p. 226):

[TRANSLATION] In 1975, in Chapter 1V, Socia and Economic Rights, the
Charter granted all individuals the right to social measures, but because that

provision does not prevail over the other laws of Quebec, theright to financial
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assistance must be determined under the appropriate legislation and

regulations, in this case, the Act.

425 Aswell, in Lecoursv. Québec (MinistéredelaMain d=cauvreet dela Securité
du revenu), J.E. 90-638, the Superior Court held that s. 45 of the Quebec Charter did not

grant auniversal right to social assistance; that right must be provided by law.

426 There is, however, one decision of the Quebec Court of Appeal that is an
exception. That judgment, in Johnson v. Commission des affaires sociales, [1984]
C.A. 61, relied on s. 45 of the Quebec Charter in holding that a statutory provision
declaring a person who is unemployed because of a labour dispute to be ineligible for
socia assistance could not be applied to a striker. Johnson and his wife had found
themselves without income the day after a strike vote was held. Because he was not a
union member, Johnson could not receive strike pay. He then tried to obtain
unemployment insurance benefits, but was unsuccessful. Asalast resort, he applied for
socia aid, which he was denied on the ground that s. 8 of the Social Aid Act, R.S.Q., c.
A-16, excluded persons who had lost their job because of alabour dispute from benefits.
Hethen challenged the validity of s. 8 ontheground that it was contrary to ss. 10 and 45 of
the Quebec Charter.

427 Bisson J.A., writing for the Court of Appeal, held that s. 8 of the Act was not
based on one of the grounds of discrimination listed in s. 10 of the Quebec Charter
because being unemployed as aresult of alabour dispute was not included in the concept
of social condition. That did not conclude hisanalysis, and he went onto declarethat s. 8

was of no force and effect as against the appellant on the ground that it was contrary to a
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number of the principleslaid down in the Quebec Charter and in the Social Aid Act (at p.

70).

428

[TRANSLATION] Having found that s. 8 was valid legidation, | am
nevertheless compelled to acknowledge that, as happensin the case of some
legislation, a provision that is perfectly legal may, inadvertently, produce
effects that the legislature did not anticipate.

That isthe casewith s. 8 asit relatesto the appellants. The effect of that
statutory provision, which was intended to prevent strikes being funded by
social aid, isthat because of the special situation of the appellants, s. 45 of the

Charter must be applied.

Itisdifficult to view Johnson as an express recognition of the binding effect of

s. 45. For one thing, it is obvious that the Court of Appeal was influenced by the

exceptional circumstances in the case beforeit: aworker who had been on probation had

been unable to participate in the strike vote and was not entitled to union benefits. The

court was dealing with legislation that was perfectly valid but that produced effects the

legidlature had not anticipated. As Pierre Bosset, supra, points out, that caseisin fact an

atypical case, in which the basis for the judgment is extremely uncertain (at p. 593):

[TRANSLATION] When restricted to the applicant's particular case, the
declaration that the law was of no force and effect is perhaps not very
dissmilar to a judgment in equity. However, we may also regard it as an
implied application of the rule of interpretation stated in s. 53 of the Charter,
which providesthat if any doubt arisesin the interpretation of aprovision of

the Act, it shall be resolved in keeping with the intent of the Charter.
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429 Accordingly, other than in exceptional circumstances, it does not seem that
S. 45 is capable of having independent legal effect. Robert JA. thought that this
interpretation should be rejected on the ground that it reduced s. 45 to a mere obligation
that [TRANSLATION] Atheoretically . . . could be no more than symbolic and purely
optional @(p. 1100). Hisopinion, however, was not based on a proper assessment of the
nature of the obligational content of s. 45. The right of access to measures of financial
assistance and social measures without discrimination would not be guaranteed by the
Quebec Charter were it not for s. 45, the reason for this being that s. 10 of the Quebec
Charter does not create an independent right to equality. Inthefirst decisiononthispoint,
Commission des droits de la personne du Québec v. Commission scolaire de
S-Jean-sur-Richelieu, [1991] R.J.Q. 3003, aff'd [1994] R.J.Q. 1227 (C.A.), the Human
Rights Tribunal explained the complex interaction between the right to equality and
economic and social rights, in that case theright to free public education, asfollows (at p.

3037):

[TRANSLATION] [W]hilethe Charter allowsfor the exercise of theright tofree
public education to be affected by various statutory restrictions, and even for
it to be subject to certain exceptions (such as charging tuition fees at the
collegeand university level, for example), it prohibitslimitationsthat have an
effect on the exercise of that right that is discriminatory on one of the grounds

enumerated in s. 10.

430 The symbiosis between s. 10 and the other rights and freedoms is a direct
result of the wording of s. 10, which creates not an independent right to equality but a
method of particularizing the various rights and freedoms recognized (Desroches v.

Commission des droits dela personne du Québec, [1997] R.J.Q. 1540 (C.A.), at p. 1547).
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Section 10 sets out the right to equality, but only in the recognition and exercise of the
rights and freedoms guaranteed. Accordingly, a person may not base an action for a
remedy onthes. 10right to equality asan independent right. However, aperson may join
s. 10 with another right or freedom guaranteed by the Quebec Charter in order to obtain
compensation for a discriminatory distinction in the determination of the terms and
conditions on which that right or freedom may be exercised (P. Carignan, AL=égalité dans
le droit: une méthode d=approche appliquée a I=article 10 de la Charte des droits et
libertés de la personne@in De la Charte québécoise des droits et libertés: origine, nature

et défis (1989), 101, at pp. 136-37).

431 Whileit istrue that the existence of that right of accessisitself subject to the
enactment of legidation, there is opinion that suggests that a minimum duty to legislate
could beinferred from the inclusion of economic and social rightsin the Quebec Charter.
That ideais argued by Pierre Bosset, supra, at p. 602, who seesit as an aternative to the
refusal by the Quebec courts to recognize the rights set out in Chapter 1V of the Quebec

Charter as having binding effect:

[TRANSLATION] Unlesswe are to think that the legislature spoke for no
purpose when it included economic and social rightsin the Charter, we must
take seriously the hypothesis of minimum obligational content, of a Ahard
core@of rightsthat may be asserted against the state, despite the fact that the
provisionsin question do not, properly speaking, prevail over legidlation. The
ideaof ahard core, whichismorein keeping with the spirit of the Charter and
theway that we normally think about rights and obligationsthan istheidea of
aApurely optional @obligation, involves, at aminimum, the creation of alegal

framework that favours the attainment of social and economic rights.
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Accordingly, failure to legislate C particularly where the way in which the
right isworded expressly refers to the law C would be inconsistent with the
obligationsimposed by the Charter. Legidating solely asamatter of form, in

legislation devoid of substance, would be no less problematic an idea.

432 However, that interpretation would not give the courtsthe power to review the
adequacy of the measures adopted. Nonetheless, the task it would assign them might be
incompatible with their function, which isto determine what types of measures are likely

to allow for the exercise of rights.

433 In conclusion, the wording of s. 45 and its placement in the Quebec Charter
confirm that it does not confer an independent right to an acceptable standard of living for
anyone in need. That interpretation is the one most consistent with the intention of the
Quebec legidature. Although it might be desirable, entrenching economic and social
rightsin a charter of rightsis not essential to recognition of those rights in positive law.
Social law had in fact developed in Quebec well before the enactment of the Quebec

Charter.

V. Conclusion

434 For these reasons, the appea should be allowed, in accordance with the

disposition proposed by my colleague Bastarache J.

Appeal dismissed, L=HEUREUX-DUBE, BASTARACHE, ARBOUR and LEBEL JJ.

dissenting.
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