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NOTICE OF MOTION

Motion for Leave to Intervene brought by Amnesty International and ESCR-Net

TAKE NOTICE THAT the Coalition of Amnesty International (AI) and the
International Network for Economic, Social and Cultural Rights (ESCR-Net) (together, “the
Coalition”) will make a motion to the Court in writing under Rules 109 and 369 of the Federal

Courts Rules.
THE MOTION IS FOR an Order that:

1. The Coalition is granted leave to intervene in this appeal pursuant to Rule 109 of the Federal

Courts Rules:

b

The Coalition is entitled to receive all materials filed in this appeal;

3. The Coalition may serve a memorandum of fact and law, in accordance with the

prescriptions as to font and format set out in the Federal Courts Rules;

4. The Coalition’s memorandum of fact and law shall be limited to the application of

international human rights law and principles to the issues raised in this appeal;



10.

11

13.

14.

15.

[\

The Coalition shall accept the record in its current state, and not seek to file any additional

evidence:

The Coalition shall be allowed to present oral argument at the hearing of the appeal, with the
time for oral argument by counsel to the Coalition to be determined by the panel hearing the

appeal;

The Coalition shall seek no costs in respect of the appeal, and shall have no costs ordered

against it; and

The style of cause shall be changed to add the Coalition of Amnesty International and
ESCR-Net as an intervener, and hereafter all documents shall be filed under the amended

style of cause.
THE GROUNDS FOR THE MOTION ARE:
AT’s and ESCR-Net’s background and expertise in matters of human rights;

The Coalition has a genuine interest in this case;

- The Coalition can make a unique, important, and useful contribution to this case;

- The Coalition’s participation in this case is in the interests of justice; and

The Coalition will not delay the application or duplicate materials.

If granted leave to intervene, the Coalition will abide by any schedule set by this Court for

the delivery of materials and for oral argument.

If granted leave to intervene, the Coalition will seek no costs and would ask that no costs be

awarded against it

AND TAKE FURTHER NOTICE that in support of this motion, the Coalition will rely

o

upon:

16. The Affidavit of Alex Neve, sworn 12 February 2015:
17. The Aftfidavit of Daniela Ikawa, sworn 13 February 2015;



18. Such further and other material as counsel may advise and this Honourable Gourt may

allow
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AFFIDAVIT OF ALEX NEVE

I, ALEX NEVE, of the City of Ottawa, in the Province of Ontario, make oath and state as

follows:

l. I am the Secretary General of Amnesty International (Al), Canadian Section, English
Branch, and as such have knowledge of the matters hereinafter deposed, except for
information that arises from sources other than my own personal knowledge, the sources of

which are stated and which I verily believe.

b

I was hired as Secretary General of Al Canada in January 2000. Prior to assuming this
position, I have been an active member of Al for 15 years, during which time [ was
employed by Al Canada and by Al’s International Secretariat in London, England, for three
years. My activities with Al have included numerous research missions to monitor and
report on human rights abuses, the preparation of international and national reports on issues

of concern to Al, and participation in Al national and international meetings.

3. In addition to my experience with AL [ hold a Master of Laws degree in International

Human Rights Law, with distinction, from the University of Essex in the United Kingdom.



4.

10.

For my human rights work in Canada and abroad, I was appointed an Officer of the Order

of Canada in 2007.

As Secretary General of Al Canada, I am responsible for overseeing the implementation
of AI's mission in Canada. This includes supervising staff and ensuring there is a national
network of volunteers to carry out Al's work in Canada. My responsibilities also include
ensuring that Al's expertise is available to decision-making bodies and the general public,
communicating and cooperating with others who are interested in working to advance

international human rights issues, and educating the public on human rights.
Amnesty International: The Organization

Al is a worldwide voluntary movement founded in 1961 that works to prevent some of

the gravest violations of fundamental human rights.

Al is impartial and independent of any government, political persuasion, or religious
creed. Al is financed by subscriptions and donations from its worldwide membership, and

receives no government funding.

Al Canada is one of the two membership bodies for Al members and supporters in
Canada. The other is Al Canada’s Francophone Branch. Al Canada is a corporation

incorporated under the Canada Not-For-Profit Corporations Act, SC 2009, ¢ 23,

The organizational structure of Al Canada includes a board of 10 directors. Al Canada

has approximately 60,000 members and supporters across the country.

There are currently more than three million Al members in over 162 countries. There are
more than 7,500 Al groups, including local groups, youth or student groups, and
professional groups. in more than 90 countries and territories throughout the world. In 55
countries and territories, the work of these groups is coordinated by national sections like Al
Canada. Al’s policies and priorities are determined democratically by its members at the

national and international levels,
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The Vision of Amnesty International

12. Al’s vision is a world in which all people can freely enjoy all the human rights enshrined
in the Universal Declaration of Human Rights and other international human rights

instruments.

13.  In pursuit of this vision, AI’'s mission is to conduct research and take action to prevent

and end grave abuses of all human rights — civil, political, social, cultural, and economic.

14.  In 1977, Al was awarded the Nobel Peace Prize for its work in promoting international

human rights.
Promoting and Advancing International Human Rights

15. Al seeks to advance and promote international human rights at both the international and
national levels. As part of its work to achieve this end, Al monitors and reports on human
rights abuses, participates in international committee hearings, intervenes in domestic
judicial proceedings, and prepares briefs for and participates in national legislative processes
and hearings. Al also prepares international and national reports for the purpose of educating

the public on international human rights.
Monitoring and Reporting on Human Rights Abuses

16.  Al's investigative work is carried out by human rights researchers who receive, cross-
check, and corroborate information from many sources, including prisoners and their
families, lawyers, journalists, refugees, diplomats, religious groups, Indigenous
communities, and humanitarian and other human rights organizations. Researchers also
obtain information through newspapers, websites, and other media outlets. Al also sends
approximately 130 fact-finding missions to some 70 countries each year to assess what is

happening on the ground.

17. Al uses its research to prepare reports, briefing papers, newsletters, and campaigning
materials. Among its publications is the annual Amnesty International Report on human
rights in countries around the world. Al Canada has participated in preparing these reports

and has assisted in distributing them in Canada. AD’s research is recognized around the



world as accurate, unbiased, and credible, which is why Al reports are widely consulted by

governments, intergovernmental organizations, journalists, and scholars.

18.  Canadian courts, including the Supreme Court, have recognized Al’s research as credible.
The following judgments have emphasized the important evidentiary role of Al reports:
Thavachchelvam v. Canada (Minister of Citizenship and Immigration), 2014 FC 601, 242
ACWS (3d) 166; Mahjoub (Rej, 2010 FC 787, 373 FTR 36; Mahjoub v. Canada (Minister of
Citizenship and Immigration), 2006 FC 1503, [2007] 4 FCR 247; Thang v. Canada
(Minister of Citizenship and Immigration), 2004 FC 457, 35 Imm LR (3d) 241; Shabbir v.
Canada (Minister of Citizenship and Immigration), 2004 FC 480, 250 FTR 299; Ertuk v.
Canada (Minister of Citizenship and Immigration), 2004 FC 1118, 250 FTR 299; and
Suresh v. Canada (Minister of Citizenship and Immigration et al), 2002 SCC 1, [2002] 1
SCR 3.

Participation in Judicial and Administrative Proceedings

19. Al Canada has appeared before the Supreme Court of Canada as an intervener in the

following cases involving Canada’s obligations towards refugees:

(a) Jesus Rodriguez Hernandes, B306, J.P. et al and Appullonappa et al v. Canada
(Minister of Public Safety and Emergency Preparedness and the Queen) (SCC Court
File Nos. 35677, 35685, 35688, 35388, and 35958, judgment reserved): arguing that
the definition of “people smuggling” and “human smuggling” in the Immigration and
Refugee Protection Act must be construed in accordance with Canada’s international

human rights obligations;

(b) Febles v. Canada, 2014 SCC 68: presented submissions with respect to the
interpretation of Article 1F(b) exclusion provision of the Convention Relating to the

Status of Refugees;

(¢) Rachidi Ekanza Ezokola v. Minister of Citizenship and Immigration, 2013 SCC 40,
[2014] 2 SCR 678: proposed guiding principles to help ensure that Canadian
decision-makers’ application of Article 1F(a) of the Convention Relating to the Status

of Refugees is consistent with international law;
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(d) Gavrila v. Canada (Justice), 2010 SCC 57, [2010] 3 SCR 342: presented submissions

(e)

20. Al

with respect to the interplay between extradition and refugee protection; and

Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 1, [2002] 1
SCR 3: presented submissions regarding the nature and scope of the international
prohibitions against torture, and the mechanisms designed to prevent and prohibit its

use, to which the Court referred.

Canada has also intervened before this Honourable Court, the Superior Court of

Ontario, the Ontario Court of Appeal, and the Canadian Human Rights Tribunal in a number

of cases involving the economic, social, and cultural rights of vulnerable members of

Canadian society:

(a)

Tanudjaja et al v. Attorney General of Canada and Attorney General of Ontario,
2014 ONCA 852, 236 ACWS (3d) 610; Tanudjaja et al v. Attorney General of
Canada and Attorney General of Ontario, 2013 ONSC 1878, 281 CRR (2d) 220:
together with ESCR-Net, presented submissions regarding the nature of Canada’s

international human rights obligations and the justiciability of social and economic

rights;

(b) First Nations Child and Family Caring Society of Canada et al v. Canada (Canadian

(c)

Human Rights Tribunal File No. T1340/7008, judgment reserved): submitted that
Canada’s international obligations must be respected in the interpretation of the
Canadian Human Rights Act in determining whether Canada has discriminated
against First Nations children living on reserves by underfunding child welfare

services available to them;

The Attorney General of Canada v. Pictou Landing Band Council and Maurina
Beadle, Court File No. A-158-13 (leave to intervene before the Federal Court of
Appeal granted, but the government discontinued the appeal): prepared submissions
as to Canada’s international human rights obligations to ensure that the level of health

care services and funding available to a First Nations child living on reserve is equal

to that received by a child living off reserve; and



(d) Canadian Human Rights Commission v. Attorney General of Canada, 2013 FCA 75,
444 NR 120: argued that Canada’s obligations under international human rights law
were inconsistent with a narrow reading of section 5(b) of the Canadian Human
Rights Act, which would have precluded a comparison between the child welfare
services received by First Nations children living on reserves and children living off

reserves.

Al Canada has also intervened before the Supreme Court of Canada regarding other

international human rights issues in the following cases:

(a) Kazemi Estate v. Islamic Republic of Iran, 2014 SCC 62, 220 ACWS (3d) 313:
presented submissions regarding the non-applicability of jurisdictional immunity

under the State Immunity Act to state-sanctioned acts of torture;

(b) Tsilhgot'in Nation v. British Columbia, 2014 SCC 44, 241 ACWS (3d) 2: submitted
that the test for aboriginal title must be developed in a manner that is consistent with

international human rights law, and not arbitrarily or narrowly construed;

(¢c) Minister of Citizenship and Immigration and Minister of Public Safety and
Emergency Preparedness v. Harkat, 2014 SCC 37, 24 Imm LR (4th) 1: regarding the

revised security certificate system’s violations of international human rights norms;

(d) Club Resorts Ltd. v. Van Breda, 2012 SCC 17, [2012] 1 SCR 572: presented
submissions with respect to the forum of necessity doctrine and international

standards of jurisdiction and access to justice;

(e) Canada (Prime Minister) v. Khadr, 2010 SCC 3, [2010] | SCR 44: intervened with
respect to what triggers a Canadian’s section 7 life, liberty, and security of the person

interests, and the content of the principles of fundamental justice;

(8y Charkaoui v. Canada (Minister of Citizenship and Immigration) No. 2, 2008 SCC 38,
[2008] 2 SCR 326: intervened on whether the systematic destruction of interview
notes and other information by the Canadian Security Intelligence Service in the
context of security certificate proceedings violates international law and the

constitutional principles of procedural fairness;
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(2) Charkaoui v. Canada (Citizenship and Immigration), 2007 SCC 9, [2007] 1 SCR
350: presented submissions on the constitutionality of the procedural protections in
the Immigration and Refugee Protection Act’s security certificate regime and on the

arbitrary detention of foreign nationals under that regime;

(h) Schreiber v. Canada (Attorney General), 2002 SCC 62, [2002] 3 SCR 269: argued
the right to protection of mental integrity and to compensation for its violation has
risen to the level of a peremptory norm of international law, which prevails over the

doctrine of sovereign immunity;

(i) United States v. Burns, 2001 SCC 7, [2001] 1 SCR 283: presented submissions
regarding the international movement towards the abolition of capital punishment;

and

(i) Kindler v. Canada (Minister of Justice), [1991] 2 SCR 779, 84 DLR (4th) 438:
presented submissions regarding the international movement towards the abolition of

capital punishment.

22.  In addition to advocacy before the Supreme Court of Canada, Al Canada has appeared

before other Canadian courts as an intervener or applicant in the following cases:

(a) France v. Diab, 2014 ONCA 374, 120 OR (3d) 174: submitted that Canada’s
obligations under international human rights law compel Canada to refuse extradition
for anyone for whom there is a real risk of admission of evidence derived from torture

at the trial following extradition;

(b) Choch et al v. Hudbay et al, 2013 ONSC 1414, 116 OR (3d) 674: made arguments

regarding corporate accountability for human rights abuses overseas;

(¢c) Canadian Council for Refugees, Canadian Council of Churches, Amnesty
International and John Doe v. Canada, 2008 FCA 229, [2009] 3 FCR 136: intervened
with respect to the validity of the US-Canada Safe Third Country Agreement,
considering the United States’ failure to comply with its international human rights
obligations, particularly the Convention against Torture and other Cruel, Inhuman or

Degrading Treatment or Punishment;



23.

24.
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(d) Amnesty International Canada and British Columbia Civil Liberties Association v.
Chief of the Defence Staff for the Canadian Forces, Minister of National Defence and
Attorney General of Canada, 2008 FCA 401, [2009] 4 FCR 149: submitted that
Canada breached its obligations under the Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment when it transferred Afghan
detainees into the custody of Afghan officials, where they were at serious risk of

torture or cruel, inhuman or degrading treatment;

(e) Bouzari v. Islamic Republic of Iran, (2004) 71 OR (3d) 675, 243 DLR (4th) 406:
intervened regarding the right of a torture victim to sue for compensation from the

offending government; and

() Ahani v. Canada (Minister of Citizenship and Immigration), (2002) 58 OR (3d) 107,
208 DLR (4th) 66: presented submissions regarding Canada’s international

obligations in response to the UN Human Rights Committee’s request that Canada

not deport the appellant pending consideration of his complaint to the Committee.

Further, Al Canada was granted intervener status at The Commission of Inquiry into the
Actions of Canadian Officials in Relation to Maher Arar (*Arar Inquiry”) and The Internal
Inquiry into the Actions of Canadian officials in Relation to Abdullah Almalki, Ahmad Abou-
Elmaati and Muayyed Nurredin (“lacobucci Inquiry™). In those inquiries, Al Canada made
submissions on the subject of security and human rights, including the prohibition against
torture, prohibition against the use of information obtain through torture, and the

presumption of innocence of Canadians detained abroad.

In other national and international judicial contexts, Al and its national sections have

made submissions on a variety of matters. For example:

(a) Hirsi Jamaa and others v. Italy, [2012] ECHR 27765/09 (European Court of Human
Rights): presented submissions regarding Italy’s violation of its refugee protection
and human rights obligations under the European Convention on Human Rights when
it intercepted a boat of smuggled refugees seeking asylum and diverted them to

Libya;
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(b) Graham v. Florida, 982 So. 2d 43 (2010) (United States Supreme Court): argued the
relevance of international law to the question of whether a juvenile offender can be

sentenced to life in prison without parole for a non-homicide crime;

(¢c) Boumediene v. Bush; Al Odah v. United States, 128 S. Ct. 2229 (2008) (United States
Supreme Court): argued that that the Military Commission Act of 2006 is an
unconstitutional suspension of habeas corpus under United States law and in

violation of the United States” international obligations;

(d) Al-Skeini and others v. the Secretary of State, [2007] UKHL 26 (British House of
Lords), and appeal concerning the applicability of the European Convention on
Human Rights and the UK’s Human Rights Act 1998, to the actions of British armed

forces in Iraq;

(e) A and others v. Secretary of State for the Home Department (No. 2), [2005] 2 AC 68
(British-House of Lords): made submissions regarding-the indefinite detention of

suspected terrorists under the Anti-Terrorism, Crime and Security Act 2001;

(f) R. v. Bow Street Metropolitan Stipendiary Magistrate, Ex parte Pinochet Ugarte (No.
3). [2000] 1 AC 147 (UKHL) (British House of Lords): intervened with respect to

exceptions for state immunity for international crimes; and

(g) Chahal v. United Kingdom, (1997) 23 EHRR 413 (European Court of Human
Rights): presented arguments regarding the absolute prohibition against returning an

individual to face a risk of torture.

Participation in Legislative Proceedings

25. Al Canada has also sought to advance international human rights through the Canadian
legislative process. On many occasions, the organization has provided written and oral
submissions to government officials, legislators, and House and Senate committees.

Submissions include:
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(a) Brief in Support of Bill C-279 (brief to the Standing Senate Committee on Legal and
Constitutional Affairs, supporting the inclusion of “gender identity” as a prohibited

ground of discrimination under the Canadian Human Rights Act), October 2014;

(b) Accountability, Protection and Access to Justice: Amnesty International’s Concerns with
respect to Bill C-43 (brief to the House of Commons’ Standing Committee on
Citizenship and Immigration, outlining the ways in which Bill C-43 would lead to
violations of Canada’s international obligations and the Canadian Charter of Rights and

Freedoms), 31 October 2012;

(¢) Unbalanced Reforms: Recommendations with respect to Bill C-31 (brief to the House of
Commons’ Standing Committee on Citizenship and Immigration, outlining the ways in
which Bill C-31 violates Canada’s international obligations towards refugees and

refugee claimants), 7 May 2012;

(d) Fast and Efficient but not Fair: Recommendations with respect to Bill C-11 (brief to the
House of Commons’ Standing Committee on Citizenship and Immigration, regarding
recommendations with respect to changes brought to the refugee determination process

by Bill C-11) 11 May 2010;

(¢) Submissions to the Subcommittee on International Human Rights of the Standing
Committee on Foreign Affairs and International Development, regarding the Universal
Period Review and the need to strengthen Canada’s implementation of its international

human rights obligations, April 2010;

(f) Submissions to the House of Commons Standing Committee on Human Resources,
Skills and Social Development and the Status of Persons with Disabilities in support of
Bill C-304, An Act to Ensure Secure, Adequate, Accessible and Affordable Housing for

Canadians, November 2009,

(g) Submissions to the Subcommittee on International Human Rights of the Standing
Committee on Foreign Affairs and International Development, regarding the Universal
Periodic Review and the need to strengthen Canada’s implementation of its international

human rights obligations, May 2009;
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(h) Oral submissions before the Subcommittee on International Human Rights of the
Standing Committee on Foreign Affairs and International Development (regarding the

repatriation of Omar Khadr), May 2008;

(i) Oral submissions before the House of Commons’ Public Safety Committee in December
2007 and the Senate Special Committee on Anti-Terrorism (regarding Bill C-3, the

proposed amendment to the security certificate regime), February 2008;

(j) Oral submissions before the House Defence Committee (regarding the transfer by

Canadian troops of Afghan detainees in Afghanistan), December 2006;

(k) Oral submissions before the House Committee on Citizenship and Immigration

(regarding security certificates), November 2006;

(I) Oral submissions before the Senate and House of Commons’ Anti-Terrorism Act Review

Committees, May and September 2006 (regarding security certificates);

(m)Security through Human Rights (submissions regarding security certificates to the
Special Senate Committee on the Anti-Terrorism Act and the House of Commons’ Sub-
Committee on Public Safety and National Security, as part of the review of Canada’s

Anti-Terrorism Act), 16 May 2005;

(n) Brief on Bill C-31 (Immigration and Refugee Protection Act) (expressed concern that the
proposed legislation provided insufficient protection to persons seeking asylum in
Canada interdicted by immigration control officers while en route to the country), March

2001; and

(0) Oral submissions before the House of Commons’ Standing Committee on Foreign
Affairs and International Trade with respect to Bill C-19 (a bill to implement Canada’s

obligations under the Rome Statute of the International Criminal Court).

Participation with International Organizations

Al has consultative status with the United Nations Economic and Social Council, the
United Nations Educational, Scientific and Cultural Organization, and the Council of

Furope; has working relations with the Organization of American States and the
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Organization of African Unity; and is registered as a civil society organization with the

Inter-Parliamentary Union.

27. Al has made submissions to various international organizations regarding Canada’s

compliance with its international human rights obligations, including:

(a) Canada: Submission to the United Nations Human Rights Committee (July 2014):
Al’s submissions to the UN Human Rights Committee regarding matters to raise in
the List of Issues it adopted in November 2014 as a first step in the review of

Canada’s compliance under the International Covenant on Civil and Political Rights;

(b) Canada: Human rights abuses prevalent among vulnerable groups, (April-May

2013): Al Submissions to the Universal Periodic Review;

(¢) Canada: Submission to the UN Universal Periodic Review (October 2012): Al's

submission to the second review of Canada’s human rights record by the UN Human

Rights Council;

(d) Amnesty International Submission to the UN Committee on the Rights of the Child
(September 2012): detailing concerns over the widespread removal of First Nations
children from their families, communities, and cultures due to the systemic

underfunding of child and family services for First Nations children living on

reserves;

(e) Canada: Briefing to the UN Committee against Torture (May 2012): Al's submission
to the Committee’s review of Canada, which highlighted, among other things, the
failure to establish a comprehensive national action plan to address high rates of
violence facing Indigenous women and girls and outstanding recommendations of the
Ontario Ipperwash Inquiry with respect to police use of force during Indigenous land

rights protests;

(Y Canada: Briefing to the UN Committee on the Elimination of Racial Discrimination

(February 2012): Al’s submission to the Committee’s review of Canada;
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(g) Al submission to the Inter-American Commission on Human Rights (acting as
amicus curiae in the case of the Hul'qumi’'num Treaty Group v. Canada, August
2011), detailing the nature of state obligations under international human rights
standards to remedy the breach of Indigenous people’s rights to lands, and applicable

principles for the resolution of competing claims;

(h) Canada: Submission to the UN Universal Periodic Review (February 2009): Al's
submission to the first review of Canada’s human rights record by the UN Human

Rights Council;

(1) Human Rights for All: No Exceptions (February 2007): Al's submission to the UN
Committee on the Elimination of Racial Discrimination on the occasion of the

examination of the 17th and 18th Periodic Reports submitted by Canada;

() It Is a Matter of Rights: Improving the Protection of Economic, Social and Cultural
Rights in Canada (March 2006): Al's submission to the UN Human Rights
Committee on the occasion of the consideration of the Fifth Periodic Report of

Canada, 2005;

(k) Redoubling the Fight Against Torture: Amnesty International Canada’s Brief to the
UN Committee against Torture with respect to the Committee’s Consideration of the

Fourth Periodic Report for Canada (8 October 2004); and

(Iy It’s Time: Amnesty International’s Briefing to the United Nations Committee against

Torture with respect to the Third Report of Canada (November 2000).

28.  These international bodies recognize and trust Al's experience, objectivity, and distinct
perspective. As Jean-Pierre Hocke (former United Nations High Commissioner for
Refugees) noted, “It’s a worn cliché, but if Amnesty did not exist, it would have to be

invested. It is simply unique.”
Al’s interest in this application

29. Al has a strong record as a credible, trustworthy, and objective organization that

possesses unique expertise on international human rights law. Al Canada has commented
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extensively on international human rights before numerous courts, various international

bodies, and numerous legislatures.

Al has a strong interest in this case as it pertains directly and centrally to an area of high
priority in the organization’s work — namely the protection of @/l human rights — civil,
political, economic, social, and cultural — of refugees and refugee claimants who seek
protection in Canada in accordance with international human rights norms and standards,
and in particular, the right to life and security of the person, which includes the right to

health, and freedom from discrimination and ill-treatment.

Al Canada also has extensive knowledge of the relevant international human rights
instruments, such as the UDHR, the International Covenant on Social, Economic and
Cultural Rights, the International Covenant on Civil and Political Rights, the Refugee
Convention, and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. As the Canadian section of an international non-governmental
organization, it is uniquely positioned to undertake an international analysis of Canada’s
human rights obligations towards refugees and refugee claimants in the context of the cuts to

the Interim Federal Healthcare Program.

Al Canada’s interest in the issues raised in this appeal is legitimate and longstanding, as
they engage core international principles relating to the human rights of migrants and
refugees, and the welfare rights of vulnerable members of society in general — issues that
have long formed an integral part of Al's work. As set out in paragraphs 19-20. Al Canada
has intervened in several cases involving the rights of refugees and refugee claimants and
several where the scope of economic, social and cultural rights of vulnerable individuals
were at issue. Further, Al Canada has commented on Canada’s obligations towards refugees
and refugee claimants and to uphold the economic, social, and cultural rights of
marginalized individuals before several parliamentary committees, participated as an
intervener or applicant in numerous cases related to fundamental human rights, and regularly
takes part in international review processes that monitor Canada’s compliance with its

international obligations.
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Overview of Al and ESCR-Net’s Proposed Submissions

33.

If granted leave to intervene, Al, together with ESCR-Net (the Coalition), will submit
that the principle of indivisibility and interdependence of all human rights supports an
interpretation of sections 7, 12, and 15 of the Charter that ensures vulnerable groups,
including refugees and refugee claimants, the full benefit of the Charter’s protections such
that the right to life, security of the person, equality, and freedom from torture or ill-
treatment !l encompass the right to mental and physical health. In particular, the Coalition

will submit that:

a. The scope of Charter rights must be interpreted in light of, and in a way that is

consistent with Canada’s international human rights obligations;

b. The failure to protect an individual’s human rights, including access to health

care, on the basis that such protection requires positive measures reinforces a false
dichotomy between positive and negative rights and is a breach of Canada’s

international human rights obligations; and

¢. Retrogressive measures that deliberately target vulnerable groups, such as the
removal of health care benefits to refugees and refugee claimants, are
discriminatory and constitute a violation of Canada’s international human rights

obligations.
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ATD’s Perspective is Important, Useful, and Unique

34.

Al brings an important, useful, and unique perspective and approach to the issues raised
in this judicial review. Al will make a useful contribution to the issues raised in this appeal
by highlighting the international human rights considerations that they engage. Al has
extensive knowledge of the international norms, standards, and instruments that are relevant
in this case, as well as the decisions, comments, and reports issued by the treaty bodies
responsible for monitoring the implementation of these instruments, by UN special
rapporteurs, and by other international institutions dealing with the human rights of refugees
and refugee claimants. Indeed, Al has actively participated in the processes leading up to the
adoption of many of these instruments, and has made submissions and/or participated in
proceedings before many of the treaty bodies. Al's experience and knowledge in these
matters will provide the Court with a relevant and ultimately helpful perspective in

adjudicating the important issues raised by this appeal.

35.

36.

If granted leave to intervene, Al will be mindful of submissions made by the parties and

other interveners and will not duplicate arguments and materials before the Court.

The Coalition, has made efforts to move expeditiously to serve and file these motion
materials and will not delay the progress of the proceedings. The Federal Courts Rules do
not stipulate a deadline for motions for leave to intervene, nor is there any order requiring
proposed interveners to submit leave applications by a particular date. The Coalition is filing
this motion record contiguously with the Respondents’ memorandum of fact and law. The
Coalition did not file immediately after the notice of appeal was filed in order to ensure that
it tailored its proposed submissions to the issues tabled by both the Appellants and
Respondents. Further, in an effort to avoid duplicating arguments in two separate
intervention applications, Al and ESCR-Net agreed to form a Coalition in order to present
its submissions to this Court in the most expeditious and least expensive manner possible.
However, forming such a Coalition also required additional time to craft arguments which

reflect the visions and mandates of both Al and ESCR-Net.

Al will abide by any schedule set out by this Court for the delivery of written materials

and for oral submissions at the hearing.
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38. I make this affidavit in support of Al and ESCR-Net’s motion for leave to intervene in

this appeal and for no other or improper purpose.

SWORN BEFORE ME at the City of )
Ottawa in the Province of Ontario this ) 5 ; ,7
11 day of February, 2015 ) Sl s .
\ ) JANIX ’””% Ying
A ) ACEXNEVErO.C. !
)
)

A Commissioner for Taking Aftidavits

TS ARALDAS AL GRS
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FEDERAL COURT OF APPEAL
BETWEEEN:

ATTORNEY GENERAL OF CANADA and
MINISTER OF CITIZENSHIP AND IMMIGRATION

Appellants
-and-
CANADIAN DOCTORS FOR REFUGEE CARE, THE CANADIAN

ASSOCIATION OF REFUGEE LAWYERS, DANIEL GARCIA RODRIGUES,
HANIF AYUBI, and JUSTICE FOR CHILDREN AND YOUTH

Respondents

AFFIDAVIT OF DANIELA IKAWA

I, DANIELA IKAWA, of the City of New York, in the State of New York, MAKE
OATH AND SAY:

1. I'am the Program Officer and Co-coordinator of the Strategic Litigation Working Group of
the International Network for Economic, Social and Cultural Rights (ESCR-Net), located at
370 Lexington Av., 7th F1, #700, New York — N.Y., USA, and, as such, have knowledge of
the matters contained in this affidavit. I am duly authorized to depose to this affidavit on

behalf of ESCR-Net,

b

I hold a Law Degree from the University of Brasilia (Brazil), a Master of Laws from
Columbia University in New York (USA), and a PhD on Legal Philosophy from the
University of Sao Paulo (Brazil). [ have been working for ESCR-Net since 2011. At ESCR-
Net, I coordinate transnational projects on strategic litigation and enforcement of judicial
decisions, and also prepare the content available on our Caselaw Database. I am also
Adjunct Professor at Columbia University, teaching at a Master’s Program on Human

Rights.



-

3.

24

ESCR-Net seeks leave to intervene jointly with Amnesty International Canada (Al Canada)
in the appeal of the Federal Court of Canada’s decision in Canadian Doctors Jfor Refugee
Care v. Canada (Attorney General), 2014 FC 651 before the Federal Court of Appeal.
ESCR-Net and Al Canada seek to present joint written and oral submissions on this appeal.
The focus of our proposed joint intervention and the submissions to be advanced are

outlined separately in the affidavit of Alex Neve, Secretary General of Al Canada.

Overview of ESCR-Net

4. ESCR-Net is a collaborative initiative of groups and individuals from around the world

working to secure human rights for all, including refugees and asylum-seekers. Its inaugural
conference was held in Chiang Mai, Thailand, in 2003 with the participation of over 250
human rights advocates from 50 countries. ESCR-Net’s second General Assembly was held
in Nairobi, Kenya, in December of 2008. ESCR-Net has over 250 members from 68

countries, including Canada.

ESCR-Net has worked extensively on the indivisibility of civil and political rights, on the
one hand, from economic, social and cultural (ESC) rights, on the other, including the right
to life as it is related to the right to physical and mental health. ESCR-Net emphasizes the
importance of advancing and adopting interpretations of domestic law that are consistent
with international human rights norms, including ESC rights such as the right to physical

and mental health.

The Working Group on Strategic Litigation

6.

ESCR-Net has an active Working Group on Strategic Litigation, composed of human rights
law experts from around the world, focused on providing research and other strategic
support for important national and international cases engaging issues of ESC rights and of
the indivisibility of all human rights. The Strategic Litigation Working Group provides
advice and assistance to organizations and governments attempting to develop effective
strategies for the implementation of the right to life as it is related to ESC rights, such as the
right to physical and mental health, and helps to establish links between human rights and

governmental programs and policies.
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Under the guidance of the Working Group on Strategic Litigation, ESCR-Net has promoted
improved adjudication and access to effective domestic remedies through a number of

research, training, and advocacy initiatives.

Through research and other collaborative work overseen by the Strategic Litigation Working
Group, ESCR-Net plays a leadership role in advancing the substantive legal interpretation of
the interconnections between social rights such as the right to physical and mental health,
the right to equality and non-discrimination, and the right to life and security of the person.
These and other issues related to the adjudication and enforcement of ESC rights are
addressed in a forthcoming publication with Pretoria University Law Press which has been

initiated and coordinated by ESCR-Net’s Working Group on Strategic Litigation.

ESCR-Net’s Caselaw Database

9.

10.

ESCR-Net has produced and maintains the largest international bilingual (English and
Spanish) Caselaw Database on ESC rights cases. Through its members and with the
assistance of a number of universities, human rights centres, and law schools, ESCR-Net
conducts ongoing research into the adjudication of cases linked to ESC rights in a wide
range of countries. From this research, ESCR-Net has developed and continues to expand an
online Database of important cases related to ESC rights, including cases taking up the issue
of the indivisibility of ESC rights from civil and political rights. The Database provides
access not only to important jurisprudence, but also to pleadings and legal argument,
background research, academic literature, information on claimants, and assessments of

longer-term outcomes.

Many of the cases researched and included in the ESCR-Net Caselaw Database are those in
which ESC rights claims are brought forward under the rubric of the rights to life, to security
of the person, or to equality and non-discrimination, as in the present case. The Database
includes a number of Canadian cases brought, like in the present appeal, under sections 7
and 15 of the Canadian Charter of Rights and Freedoms (Charter). The Canadian cases are
seen as important internationally in establishing the interdependence between substantive

rights to life, security of the person, and equality ~ rights which are explicitly protected in
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most domestic constitutions — and rights recognized under international law such as the right

to physical and mental health.

1. Canadian cases in ESCR-Net’s Caselaw Database include: Vicioria (City) v. Adams, 2009
BCCA 563, 313 DLR (4th) 29 (Charter section7); Sparks v. Dartmouth/Halifax Country
Regional Housing Authority, (1993) 101 DLR (4th) 224, 38 ACWS (3d) 903 (Charter
section 15); Eldridge v. British Columbia (Attorney General), [1997] 3 SCR 624, 151 DLR
(4th) 577 (Charter section 15); New Brunswick (Minister of Health and Community
Services) v. G.(J), [1999] 3 SCR 46, 177 DLR (4th) 124 (Charter section 7); Dunmore v.
Ontario (Attorney General), 2001 SCC 94, [2001] 3 SCR 1016 (Charter sections 3 and 15);

among others.
Promoting Adjudication of ESC Rights Claims Internationally

12. ESCR-Net has conducted extensive research and advocacy on the issue of the justiciability
of ESC rights such as the right to physical and mental health in a range of legal and domestic
contexts, including in contexts where civil and political rights such as the right to life cannot
be universally implemented without the implementation of ESC rights. This work was
particularly important to ESCR-Net’s research and advocacy in support of the work of a
global NGO Coalition formed to promote the adoption of a complaints procedure for ESC
rights — the Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights (Optional Protocol). With the support of ESCR-Net, the NGO Coalition for
an Optional Protocol advocated for an equivalent optional complaints procedure to provide
access to international adjudication for rights under the /CESCR as had existed since 1976
for rights under the International Covenant on Civil and Political Rights. This campaign was
ultimately successful, with the historic adoption of the Optional Protocol on 10 December

2008 by the United Nations (UN) General Assembly.

13. As part of the NGO Coalition, ESCR-Net participated in the UN Working Group mandated
to draft the Oprional Protocol. Much of the research, consultation, and public education
conducted with respect to the drafting of the new complaints procedure for ESC rights

engaged issues of the interdependence of ESC rights with civil and political rights and the
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Jusiciability of ESC rights claims in different domestic legal systems, including in the

majority of states which do not have explicit constitutional protections for ESC rights.

In the context of ongoing discussions of these issues within the UN and in the international
community, members of ESCR-Net have frequently engaged with delegates of member
states of the UN and attended expert meetings to consider and address concerns about the
proper role of courts in relation to legislatures in the adjudication, remedy, and enforcement
of ESC rights within different legal systems. ESCR-Net has conducted research into issues
related to judicial competence, separation of powers, and judicial deference, and engaged in

extensive consultations on these issues.

In discussions on how rights to equality, life, and security of the person may be protected
universally through their connection to ESC rights, ESCR-Net has frequently studied
Canadian jurisprudence. The approach taken by Canadian courts to interpret “reasonable
limits™ under section 1 of the Charter has been widely discussed. During the discussions on
the standard of review to be applied under the new complaints procedure created by the
Optional Protocol, the Canadian delegation supported a standard of “reasonableness”
derived from standards applied by courts in Canada, South Africa, and other common law
jurisdictions. The standard of reasonableness was eventually incorporated into the Optional
Protocol. ESCR-Net has conducted extensive research into how this standard should be
interpreted and applied under the Optional Protocol and how this relates to standards
applied in the interpretation of domestic constitutions. ESCR-Net is also overseeing the
publication of an authoritative commentary on the Optional Protocol, which includes

contributions from leading academic authorities and practitioners in the field of ESC rights.

Subsequent to the adoption of the Optional Protocol in 2008, ESCR-Net has assisted the
NGO Coalition in promoting the Protocol’s ratification, convening meetings, and conducting
training programs in many countries on the importance of ensuring access to hearings and
adjudication for ESC rights. Through this work, ESCR-Net demonstrates that even states
which do not explicitly guarantee the justiciability of ESC rights in their domestic law may
nevertheless ensure access to hearings and effective remedies as required under international
human rights law. particularly through ensuring broad constitutional protection of the rights

to equality, dignity, life, and security of the person.



ESCR-Net’s Strategic Litigation Initiative

17.

18.

At ESCR-Net’s Second General Assembly in Nairobi, providing support for strategic
litigation of ESC rights was identified as a key priority. A follow-up meeting of ESCR-Net
members involved in litigating cases in a range of countries was subsequently held in New
York in 2010. At that meeting, ESCR-Net considered how to promote strategic litigation and
improved adjudication of ESC rights claims around the world. On the basis of this meeting,
ESCR-Net’s launched the “Strategic Litigation Initiative” to provide research, advice, and
support to advocates and stakeholders engaged in bringing forward important social rights

claims.

ESCR-Net’s Strategic Litigation Initiative has been incorporated as one of the main projects
of the Strategic Litigation Working Group. Advancing strategic cases related to economic
and social rights under domestic, regional, and international law has become a goal for the
Strategic Litigation Working Group as a whole. ESCR-Net has convened meetings of
advocates and researchers in a number of regions. Members of the judiciary, academic
researchers, and practitioners have all presented research papers on how ESC rights can be
better claimed, adjudicated, and enforced in a variety of legal settings. By facilitating
exchanges of information among ESCR-Net members about important cases in different
jurisdictions, and documenting successes and failures, ESCR-Net has sought to ensure that
this rapidly developing area is informed by high quality collaborative research, and creative

thinking.

Participation in Domestic Cases

19. Where appropriate, ESCR-Net seeks to intervene directly in important cases under the

direction of the Strategic Litigation Working Group.

20. ESCR-Net Strategic Litigation Working Group members from various countries, such as

21

Canada, Ecuador, India, Nepal, and Spain, have participated in proceedings involving the

right to physical or mental health.

In Canada, ESCR-Net intervened jointly with Al Canada before the Ontario Superior Court
and the Court of Appeal for Ontario in the case of Tanudjaja v. Canada (2014 ONCA 852;
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2013 ONSC 1878). In that case, ESCR-Net and Al Canada presented submission regarding
the justiciability of the right to adequate housing, stressing the indivisibility and
interdependence of all human rights to ensure that the homeless and those living in poverty

are ensured access to adjudication and effective remedies in Canadian courts.

ESCR-Net’s Interest and Relevant Expertise in this Appeal

22.

23.

ESCR-Net has followed the development of the present case in Canada with significant
interest. The case is critical to advancing ESCR-Net’s promotion of an integrated approach
to ensure that the equality and security issues of those who are homeless or living in poverty
are ensured access to adjudication and effective remedies. A cornerstone of ESCR-Net's
support for domestic litigation is the principle enunciated by the Committee on Economic,
Social and Cultural rights in its General Comment No. 9, that “the Covenant norms must be
recognized in appropriate ways within the domestic legal order” and that “[g]uarantees of
equality and non-discrimination should be interpreted, to the greatest extent possible, in

ways which facilitate the full protection of economic, social and cultural ri ghts.”

ESCR-Net affirms the interdependence of all human rights, noting that “Economic, social
and cultural rights concern essential values for a life of dignity and freedom — work, health,
education, food, housing, and social security.” Moreover, ESCR-Net “works to ensure
accountability for violations of [ESC rights] ... by strengthening the access to competent
adjudication and effective remedies to [ESC rights].” This appeal engages both of these
overriding interests — recognition of the interdependence of all human rights and the

obligation to ensure access to hearings and adjudication under relevant domestic law.

. ESCR-Net believes this appeal raises issues of critical importance to the recognition of

human rights and the development of effective remedies for vulnerable and marginalized
groups like refugees and asylum seekers in Canada. The treatment of refugees and asylum
seekers has been the subject of increasing concern among international human rights bodies
reviewing Canada. Indeed, in support of the view that the right to physical and mental health
is indivisible from the right to life and security of the person, the UN Human Rights
Committee recently signaled that it will take up the 2012 cuts to the Interim Federal Health

Program (IFHP) as an issue during its review of Canada’s compliance with the International
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SWORN BEFORE ME at the City of New
York in the State of New York this
|3 day of February, 2015
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Covenant on Civil and Political Rights in July 2015. The decision to cut funding to the IFHP
denied vulnerable refugees and asylum seekers access to life-saving essential healthcare
required in order to protect their right to life, security of the person, and equality. This

appeal is of central importance to ESCR-Net’s strategic domestic litigation initiative.

Canadian courts also play an important role internationally in promoting the principle that
domestic law should be interpreted in light of international human rights. Recognizing the
indivisibility and interdependence of all human rights such that Canada’s most vulnerable
and marginalized groups, including refugees and asylum-seekers, are protected under the
Charter, is important for the international development of human rights and the rule of law.
Canada’s reputation is at stake in this appeal — a decision to deny refugees and asylum
seekers access to necessities of life including healthcare would set a dangerous negative
precedent to the rest of the international community that using access to healthcare as a

punitive tool is acceptable.

For these reasons, ESCR-Net believes that in considering the issues raised by the Appellant
and Respondents on this appeal, the Court will benefit from the expertise and perspective of

ESCR-Net, to be presented through joint written and oral submissions with Al Canada.

)~ DANIELA IKAWA

A Commissigher for Taking Affidavits

)
)
)
)
)
)
)
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Court File No. A-407-14
FEDERAL COURT OF APPEAL
BETWEEEN:

ATTORNEY GENERAL OF CANADA and
MINISTER OF CITIZENSHIP AND IMMIGRATION

Appellants
-and-
CANADIAN DOCTORS FOR REFUGEE CARE, THE CANADIAN

ASSOCIATION OF REFUGEE LAWYERS, DANIEL GARCIA RODRIGUES,
HANIF AYUBI, and JUSTICE FOR CHILDREN AND YOUTH

Respondents

WRITTEN REPRESENTATIONS OF THE PROPOSED INTERVENERS AMNESTY

INTERNATIONAL AND ESCR-NET

Motion for Leave to Intervene brought by Amnesty International and ESCR-Net

OVERVIEW

1. This case raises important questions of public interest regarding the interpretation of
rights enshrined in the Canadian Charter of Rights and Freedoms (Charter), particularly as
they relate to refugees and refugee claimants.' This Court’s decision will have a profound —
indeed, a life or death — impact on refugees and refugee claimants, women, and children —

individuals who form one of Canada’s most vulnerable and marginalized groups.

[E]

The Amnesty International (Al)/International Network for Economic, Social and Cultural
Rights (ESCR-Net) Coalition (the Coalition) seecks leave to intervene in this appeal. This
appeal concerns the nature and scope of the rights protected by sections 7, 12 and 15 of the
Charrer. The Coalition brings an important, useful, and unique perspective and approach to
the issues raised in this appeal. The Coalition has considerable expertise in international

human rights law and its relevance in interpreting domestic law such as the Charter.

When referring to refugee claimants, Al includes individuals who are awatting a determination on their refugee
claims and those who remain in Canada but whose claims have failed.
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3. The Coalition’s interest in the issues raised in this appeal is legitimate and longstanding,
as they engage core international principles relating to the human rights of refugees and
refugee claimants, and the social and economic and cultural (ESC) rights of vulnerable
members of society in general — issues that have long formed an integral part of AI's and

ESCR-Net’s work.

4. If granted leave to intervene, the Coalition will submit that the principle of indivisibility
and interdependence of all human rights supports an interpretation of sections 7, 12. and 15
of the Charter that ensures vulnerable groups, including refugees and refugee claimants, the
full benefit of the Charter’s protections. The scope of Charter rights must be interpreted in
light of, and in a way that is consistent with Canada’s international human rights obligations.
Denying protection of human rights on the basis that such protection requires positive
measures is premised on a dichotomy between economic, social and cultural rights and civil
and political rights, particularly with regard to positive and negative obligations. Such a
dichotomy has long been rejected in international law. Retrogressive measures which have a
discriminatory impact and deny vulnerable groups access to the necessities of life, including
access to health care, constitute a violation of Canada’s international human rights

obligations.
PART I - FACTS
A. Amnesty International’s Human Rights Expertise

5. Al is an international non-governmental organization dedicated to protecting and
promoting the rights enshrined in the Universal Declaration of Human Rights and other
international instruments. Al has over 3 million members in over 150 countries, including

approximately 60,000 members in Canada.’

pe
{

6. Al conducts research and leads efforts to advance international human rights at both the
international and national levels. Al Canada works to further Canada’s compliance with its
domestic and international human rights obligations and the implementation  of

recommendations issued by international, governmental, and judicial bodies in the area of

® Affidavit of Alex Neve, O0.C., sworn 11 February 2015 at paras 7, 10-12 [Neve Affidavit].
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human rights. Al is recognized as an accurate, unbiased, and credible source of research and

. . .. 3
analysis of human rights conditions around the world.

7. Because of its human rights work in Canada and internationally, Al has both expertise
and a special interest in the protection of fundamental Charter rights — including the rights
to life, security of the person, freedom from torture and ill-treatment, and equality — and the
progressive realization of all human rights guaranteed by international law.* In so doing, Al
has consistently promoted and sought to advance the indivisibility and interdependence of

all rights.

8. Al has played a pivotal role in the development of the jurisprudence that mandates the
consideration of international human rights norms when interpreting the Charter. Courts at
all levels (including this Court) have recognized AI's expertise in this area and have

repeatedly granted the organization leave to intervene in Charter cases.’

9. In this case. Al can provide the Court with a valuable and independent analysis of how
international human rights instruments and principles should be used to interpret Charter
rights. This analysis is grounded in its extensive expertise in international human rights and

their realization through the implementation of domestic laws.
ESCR-Net’s International Human Rights Expertise

10.  ESCR-Net has over 250 members from 68 countries including Canada working to
advance ESC rights as interdependent with and indivisible from civil and political rights.
The network draws on its members’ significant expertise in the nature and scope of
internationally recognized ESC rights, including the right to health, across a wide range of

domestic contexts.”

Il.  ESCR-Net has worked extensively to ensure that fundamental entitlements in

international law such as the right to life and security of the person — including the right to

health — the right to equality, and the right to be free from torture or other ill-treatment, are
Lo j’ f ey

' Neve Affidavit at paras 16-18.
* Neve Affidavit at paras 19-26.
* Neve Affidavit at paras 19-23.
® Affidavit of Daniela Ikawa, sworn 13 February 2015 at paras 4-5 {Tkawa Affidavit}.



enforced by domestic courts and international human rights bodies in a manner that affords
full protection to all members of society, including its most vulnerable and marginalized
members. It hosts a Discussion Group on the Right to Health for members of ESCR-Net to
discuss emerging issues and has conducted extensive research and consultation on the
appropriate role of domestic courts in adjudicating claims related to access to health care in

a variety of legal and constitutional contexts.’

12. ESCR-Net’s Working Group on Strategic Litigation includes leading human rights
organizations and lawyers from around the world. It organizes meetings about key issues in
the adjudication of ESC rights by domestic courts and international bodies and works with
organizations and governments to develop effective strategies to ensure access to fair
hearings and effective remedies for ESC rights in a wide range of legal contexts and in a
manner consistent with international human rights norms. The Working Group on Strategic
Litigation is currently overseeing the publication of two peer-reviewed books on issues
related to the adjudication of ESC rights. One is on the issue of enforcement of judicial
remedies and the other is a commentary on the new complaints procedure under the

International Covenant on Economic, Social and Cultural Rights (ICESCR).}

13. ESCR-Net collects cases from around the world in which courts have adjudicated claims
related to ESC rights, and has made these available online in a comprehensive database.
ESCR-Net plays a leadership role in advancing the substantive legal interpretatich of the
interconnections between ESC rights, such as the right to health, and rights contained in the
International Covenant on Civil and Political Rights (ICCPR), as well as in most domestic
constitutions, such as the right to life. security of the person, the right to freedom from cruel

and inhuman treatment and the right to equality and non-discrimination.’
PART II - ISSUES

4. The issues raised on this motion are whether the Coalition should be granted leave to
intervene in this appeal and, if leave should be granted, the terms governing the Coalition’s

intervention.

" Ikawa Affidavit at paras 6-8, 12-14, 19-21
* Tkawa Affidavit at paras 6-8.
7 Tkawa Affidavit at paras 9-11.
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PART III - SUBMISSIONS
A. The test for determining whether leave to intervene should be granted

15. Rule 109 of the Federal Courts Rules provides that a proposed intervener must describe
(a) how the proposed intervener wishes to participate in the proceeding, and (b) how that
participation will assist the determination of a factual or legal issue related to the
proceeding.'” Rule 109 also provides that the Court shall give direction on the service of

documents and the role of the intervener should leave be granted.

16.  In determining whether to grant leave to intervene, the “overriding consideration
requires, in every case, that the proposed intervener demonstrate that its intervention will
assist the determination of an issue” by “add[ing] to the debate an element which is absent
from what the parties before the Court will bring.”"! Ultimately, this Court has the inherent
authority to allow an intervention on terms and conditions which are appropriate in the

. 2
circumstances. 12

I7. Recently, Justice Stratas of this Court proposed a modified list of factors to better reflect
the real issues at stake on motions to intervene.' Specifically, Stratas J.A. outlined the

following test to determine whether a motion for leave to intervene should be granted:

(a) Has the proposed intervener complied with the specific procedural requirements in
Rule 109(2)? Is the evidence offered in support detailed and well-particularized? If
the answer to either of these questions is no, the Court cannot adequately assess the
remaining considerations and so it must deny intervener status. If the answer to both
of these questions is yes, the Court can adequately assess the remaining

considerations and assess whether, on balance, intervener status should be granted.

(b) Does the proposed intervener have a genuine interest in the matter before the Court,

such that the Court can be assured that the proposed intervener has the necessary

Y SOR/98-106

" Canada {Attorney General) v Sasvari, 2004 FC 1650 at para 11, 135 ACWS (3d) 691 (Amnesty International
Book of Authorities [hereinafter “Al BoA”], Tab 5.3).

" Canadian Pactfic Railway Company v Boutigue Jacob Inc, 2006 FCA 426 at para 21, 357 NR 384 (Al BoA, Tab
5-6}.

¥ Canada {Attorney General) v Pictow Landing First Nations, 2014 FCA 21 at para 11, 237 ACWS (3d) 370 {Pictou
Landing] (Al BoA, Tab 5-2).
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knowledge, skills, and resources and will dedicate them to the matter before the

Court?

(¢) In participating in this appeal in the way it proposes, will the proposed intervener
advance different and valuable insights and perspectives that will actually further the

Court’s determination of the matter?

(d) Is it in the interests of justice that intervention be permitted? For example, has the
matter assumed such a public, important, and complex dimension that the Court needs
to be exposed to perspectives beyond those offered by the particular parties before the
Court? Has the proposed intervener been involved in earlier proceedings in the

matter?

(¢) Is the proposed intervention inconsistent with the imperatives in Rule 3, namely
securing “the just, most expeditious and least expensive determination of every
proceeding on its merits”? Are there terms that should be attached to the intervention

that would advance the imperatives in Rule 3?

18.  Similarly, the Coalition has a genuine interest and valuable contribution to make in
helping this Court assess the issues in this case, which raises matters of public importance
regarding Canada’s treatment of refugees and refugee claimants, who comprise some of the
most vulnerable members of our society. For the reasons set out below, the Coalition

respectfully submits that it meets the relevant test and should be granted intervener status.
B. The Coalition has a genuine interest in this case

19. The Coalition’s interest in the issues raised in this appeal is legitimate and longstanding,
as they engage core international principles relating to the human rights of refugees and
refugee claimants, and the ESC rights of vulnerable members of society in general. These

issues have long formed an integral part of Al's and ESCR-Net’s work.

20. Al Canada has intervened in several cases. including before the Supreme Court of

. . . ~ . 4 .
Canada, involving the rights of refugees and migrants.'* Further, Al Canada has intervened

" Neve Affidavit at paras 19, 22.
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in several cases at various levels of court — including this Court” — in which the scope of
ESC rights, including the right to mental and physical health, was at issue.'® Further, Al
Canada has commented on Canada’s obligations towards refugees, as well as its
responsibility to uphold the ESC rights of marginalized individuals before several
parliamentary committees; participated as an intervener or applicant in numerous cases
related to fundamental human rights; and regularly takes part in international review

processes that monitor Canada’s compliance with its international obligations."’

ESCR-Net has worked extensively on the indivisibility of civil and political rights from
ESC rights, including the right to life as it relates to the right to mental and physical health.
It does so through the research, public education, and the advocacy initiatives of its Working
Group on Strategic Litigation; and by working with a global NGO Coalition as well as UN
bodies to promote the adoption of a complaints procedure for ESC rights. ESCR-Net
Strategic Litigation Group members participate in a considerable number of adjudicative
proceedings worldwide involving the right to mental and physical health as a component of
the right to life and security of the person.'®

In Canada, the Coalition has intervened before the Ontario Superior Court and the
Ontario Court of Appeal in a case involving similar questions of whether the right to life,
security of the person, and equality under the Charter should be interpreted to include
positive obligations as recognized under international human rights law. In Tanudjaja," the
Coalition proposed an integrated approach to human rights to ensure that those who are
homeless or living in poverty are ensured access to adjudication and effective remedies. The
Coalition stressed that international human rights law has evolved to recognize the
indivisibility and interdependence of all human rights, whether categorized as civil, political,

20

economic, soctal or cultural,

" Canada (Human Rights Commission) v Canada (Attorney General ), 2012 FC 445, 215 ACWS ¢ 3dy 439 [First
Nations Child and Family Caring Sociery] (Al BoA, Tab 5-4).

' Neve Affidavit at para 20.

" Neve Affidavit at paras 19-26.

" Tkawa Affidavit at paras 4-8, 12-21.

2014 ONCA 852 2013 ONSC 1878 Leave to appeal the Ontario Court of Appeal currently being sought.

“ Ikawa Affidavit at para 21.
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C. The Coalition can make a unique, important, and useful contribution to this case

23. The Coalition brings an important, useful, and unique perspective and approach to the
issues raised in this appeal. The Coalition brings a combined expertise and knowledge in
matters related to international human rights law, both generally and in the particular context
of the interdependence and indivisibility of all human rights and how they apply in domestic
legal contexts. The international human rights perspective the Coalition seeks to bring will
assist this Court in determining the scope of Canada’s Charter rights as they relate to the

mental and physical health of refugees and refugee claimants.

24. The Appellants argue that the Federal Court erred in finding the 2012 Order in Council
violates the Charter’s equality protections because the individuals affected do not fall within
one of the prohibited grounds of discrimination set out in section 15.2' The Coalition’s
knowledge and expertise in international human rights can assist this Court in determining
whether refugees and refugee claimants affected by the changes are protected by the

Charter’s section 15 guarantee.

25.  In their cross-appeal, the Respondents argue that the Federal Court erred in finding the
2012 Order in Council does not engage section 7 of the Charter because the Charter does
not provide a “free-standing right to state-funded health care[,]” nor confer positive rights.
Rather, the Respondents submit that the denial of access to health care to a vulnerable group
of individuals under the administrative control of the state constitutes a deprivation that
engages section 7. The Coalition will shed light on whether such deprivations constitute
retrogressive measures which are presumptively prohibited in international law. Further, an
nternational law  perspective requires that all human rights be conceptualized as
interdependent and indivisible such that section 7 (and all other rights enshrined in the
Charter) carry both positive and negative obligations, and that section 7 of the Charter,
interpreted consistently with Canada’s international obligations, encompasses access to the

necessities of life, including essential health care.™

i Appellants” Memorandum of Fact and Law at paras 86-90.
" Respondents” Memorandum of Fact and Law at paras 80-88.
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26, If granted leave to intervene, the Coalition will submit that the principle of indivisibility
and interdependence of all human rights supports an interpretation of sections 7, 12, and 15
of the Charter that ensures vulnerable groups, including refugees, the full benefit of the
Charter’s protections such that the right to life, security of the person, equality, and freedom
from torture or ill-treatment all encompass the right to mental and physical health. In

particular, the Coalition will submit that:

(a) The scope of Charter rights must be interpreted in light of, and in a way that is

consistent with Canada’s international human rights obligations;

(b) The failure to protect an individual’s human rights, including access to health care, on
the basis that such protection requires positive measures is based on a false
dichotomy between positive and negative rights and is a breach of Canada’s

international human rights obligations; and

(¢) Retrogressive measures that deliberately target vulnerable groups, such as the
removal of health care benefits to refugees and refugee claimants, are discriminatory

and constitute a violation of Canada’s international human rights obligations.

[ Charter rights must be interpreted consistently with Canada’s international human rights

obligations

27.  Canada’s international obligations are set out in binding treaties, including the ICESCR,
the ICCPR, the Convention Relating to the Status of Refugees (Refugee Convention), and the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. They are also found in the principles of customary international law, which
form part of the Canadian common law.”® Also persuasive are the views of the UN treaty
bodies and agencies charged with promoting and reviewing the implementation of treaties,

such as the UN Committee on Economic, Social and Cultural Rights (CESCR).™

R v Hape, 2007 SCC 26 at para 39. [2007] 2 SCR 292 [Hape] (A BoA, Tab 5-12).

* Republic of Guinea v Democratic Republic of the Congo. [2010] ICJ Rep 2010 at paras 66-68 (Al BoA, Tab 5-
21). The views of the CESCR have assisted Canadian courts in several cases, .. Lovelace v Ontario, 2000 SCC 37
at para 69, [2000] 1 SCR 950 (Al BoA, Tab 5-10); Gosselin v Quebec {’%zfmﬁg General), 2002 SCC 84 at para
147, 120021 4 SCR 429 {Gosselin} (Al BoA, Tab 5.9,
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28.  Canadian courts have long recognized that the values and principles set out in
international law are “relevant and persuasive” sources for the interpretation of the human
rights enshrined in Canada’s Charter.” Recently, the Supreme Court of Canada re-affirmed
that “the Charter should be presumed to provide at least as great a level of protection as if
found in the international human rights documents that Canada has ratified[,]” including the
ICESCR.*® This Court has also recognized that “Charter jurisprudence, international
instruments, wider human rights understandings and jurisprudence, and other contextual

matters” may inform the interpretation of domestic legal principles.”’

I The failure to protect human rights on the basis that such protection requires positive

measures is a breach of Canada’s international human rights obligations

29.  The Coalition submits that an interpretation of the rights to life and security of the person
that is consistent with international human rights law encompasses access to the necessities
of life, including essential health care. The claim that the denial of access to publicly funded
health care violates section 7 of the Charter is not premised on section 7 conferring a “free-
standing constitutional right to state-funded health care.”*® The Supreme Court of Canada
has affirmed that a right does not necessarily need to be explicitly pronounced in the text of
the Charter in order to attract constitutional protection, and that rights under the ICESCR

inform the scope and content of Charter rights.”

30. The failure to protect Charter rights on the basis that such protection requires positive
measures would re-enforce a false dichotomy between positive and negative human rights
and between civil and political and ESC rights which the international community has now

long rejected. As stated by the Special Rapporteur on the right of everyone to the enjoyment

Reference re P;;h’f{ Szm ice Employee Relations Act (Alberia), [1987] 1 SCR 3 13 at 348-
Dickson CI, dissenting on othe ds (Al BeA, Tab 3-14y Hape, supra note 23 at par
Tab %E’?i Divito v Canada (Minister of Public Safety and Emergency Pre paredn

[2013] 3 SCR 157 (Al BeA, Tah 5-73: B v Sharpe. 2001 ‘){{wjéfjéé%ing\ 178,
ﬁ) First Nations Child and Family Caring Society, supra note 15 at para 155 (Al B{}i T&i} -4;
" Saskatchewan Federation of Labour v Se;sﬁarz hewan, 2015 SCC 4 at paras 64-65 (available on CanLii)
Dczslmn hewan Federation of Labour] (Al BoA, Tab 5-15).
o P:( tou Landing, supra note 13 at para 23 (Al BoA, Tab 5-2).
* Canadian Doctors Jor Refugee Care v Canada (. %?{(mze\y General), 2014 FC 651 at para 741, 244 ACWS (3d) 73
E Canadian Doctors for Refugee Carel (Al BoA, Tab 8-3
" The right to strike was rect ognized as protected under section 2(d) of the Charter in Saskatchewan Federation of
Labour, supra note 26 (Al BoA, Tab 5-15).

350, 38 DLR (4th) 161,
39 53-36 (Al BoA,
j,; gzz paras ,”” “i.
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of the highest attainable standard of physical and mental health, “[t]he division between both
sets of rights is artificial, given that there is no intrinsic difference between them. Both may
require positive actions, are resource-dependent and are justiciable.™ The CESCR has
warned that to adopt a rigid and arbitrary classification rights would “drastically curtail the
capacity of the courts to protect the rights of the most vulnerable and disadvantaged groups
in society.™' Moreover, even the Supreme Court of Canada has recognized that in “special
circumstances” section 7 of the Charter may impose positive obligations on Canada “to

sustain life, liberty, or security of the person.”™

31. Under international human rights law, states have an obligation to take positive measures
to protect a wide range of internationally and constitutionally protected rights, including the
rights to life, security of the person, health, non-discrimination, and to be free from ill-
treatment.” The UN Human Rights Committee and the CESCR have established that the
right to life requires positive measures™ to extend to vulnerable members of society access
to 5ealth facilities, goods, and services.” And the Special Rapporteur on Torture has stated
that failure to provide access to essential medicines may constitute cruel, inhuman or

degrading treatment.* Foreign and international courts around the world have interpreted

* United Nations General Assembly. Report of the Special Rapporteur on the right of evervone to the enjoyment of
the highest attainable standard of physical and mental health, 69th Sess, UN Doc A/69/299 (11 August 2014) at
para 7 [Special Rapporteur on Health] (Al BoA, Tab 5-27).

! United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 9: The domestic
application of the Covenant, 19th Sess, UN Doc E/C.12/1998 (3 December 1998) at para 10 (Al BoA, Tab 5-23).
** Gosselin, supra note 24 at para 83 (AI BoA, Tab 5-9),

* World Conference on Human Rights, Vienna Declaration and Programme of Action, A\CONF/157/2 (12 July
1993} art 5. See also United Nations Committee on Economic, Social and Cultural Rights. General Comment No.
10: The Role of National Human Rights Institutions in the Protection of Economic, Social and Cultural Rights, 19th
Sess. UN Doc E/C.12/1998/26 (10 December 199%) (A BoA, Tab 5-24) United Nations Committee on Economic,
Social and Cultural § s, General Comment No. 2: International Technical Assistance Measures, 4th Sexs, UN
Doc E/1990/23 (2 February 19903 at 6 tAl BeA, Tab 5.22).

** United Nations Human Rights Committee, General Comment No. 6: Article 6 (Right to Life). 16th Sess (30 April
1982} at para 5 (Al BoA, Tab 5-28).

* United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 14: The Right ro the
Highest Attainable Standard of Health (Art. 12). 22nd Sess, UN Doc E/C.12/2000/4 (11 August 2000} at para 12(b)
[General Comment 14] (Al BoA, Tab 5-25).

** United Nations Human Ri ghts Council, Report of the Special Rapporteur on torture and other cruel, infusmearn or
degrading treatment or punishment, Juan E Mendez, 22nd Sess, UN Doc A/HRC/22/53 (1 February 2013) at para
56 [Special Rapporteur on Torture] (Al BoA, Tab 5-30).

71
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the right to life as including both positive and negative State obligations, and the duty to

ensure to all the necessities of life, including health care.”’

32. A failure to interpret the Charter rights to life, security of the person, equality, and
freedom from ill-treatment to include the obligation to take such positive results in

violations of Canada’s international human rights obligations.

L Deliberate retrogressive measures that target vulnerable eroups are discriminatory and

constitute a violation of Canada’s international human rights obligations

33.  International human rights law prohibits retrogressive measures, such as the removal of
health care benefits to refugees and refugee claimants, that deny vulnerable groups the equal
enjoyment of fundamental human rights, including the right to life, the right to physical and
mental health, and the right to be free from ill-treatment. As in Canada,’ international
human rights law recognizes that deliberate measures to set back the enjoyment of rights,
particularly among vulnerable groups, are presumptively prohibited. States bear a very
burden to rebut that presumption and demonstrate that their actions did not breach their

. . 39
obligations.

34. A State Party that is unable to demonstrate that its deliberate retrogressive measures were
undertaken without discrimination, after a “careful consideration of all alternatives” and that
such measures are “duly justified be reference to the totality of the rights provided for in the
Covenant in the context of the full use of the State party’s maximum available

[ 1”40

resources is in breach of its international obligations.

*" The Inter-American Court of Human Rights: Ca se of the “Juvenile Reeducation Institute” v Paraguay {2004),
Inter-Am Ct HR (Ser C) No 112 at paras 149, | 168, 172 (A1 BoA, Tab 5-17). Case of the Yakve Axa
Indigenous ({);;m;ewzszs v Paraguay (2005) Imer i\m CtHR (Ser C) No 125 at paras 161-167 (Al BoA, Tab 5-18):
El Salvador, Colombia, Costa Rica: See Hans V Hogerzeil, Melanie Samson and Jaume Vidal Casanova, Rulin g for
ée Cess! sz{;&fsss court cases in developing countries on access to essen fz{sf medicines as part of the fulfilment of the
eaith (Geneva: World Health Organization Department of : gs mnes Policy,
fovember 2004) (Al BoA, Tab 5-31); European Court of Human Rights: {}é?}?{ The United Kingdom, [1998]
ECHR 101 at para 115 (Al BoA, Tab 5-20); United Kingdom: Burke. B {on the application of) v General Medical
Council and Ors, [20057 EWCA Civ 1003 at paras 39, 53, {20061 OB 273 (Al Bo: A, Tab 5-16); Argentina: See
Special Rapporteur on Health, supra note 30 at para 15 (AI BoA, Tab 5-27); India: Francis Coralie Mullin v The
Admzm&tmfm Union, (1981) 198 TAIR 746 at para 6, 1981 SCR (2) 516 (Al BG}A Tab 5-19).

¥ New Joundland (Treasury 8(}(1;51’; v NAPE, [2004] 3 SCR 381 at paras 42-51, 244 LLDR (4th) 294 (Al BoA, Tab

ll} Dunmore v Ontario (Atiorney General), 2001 SCC 94 at paras 2, 22, g*{éi}c% 3 SCR 1016 (Al BoA, Tab 5-8).

® General Comment 14, supra note 35 at para 32 {Al BoA, Tab 5-25).

“ Ibid.
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35.  When it ratified the Refugee Convention, Canada committed to the principle of non-
discrimination in relation to its treatment of refugees, agreeing to “accord to refugees
lawfully staying in [its] territory the same treatment with respect to public relief and
assistance as is accorded to [its] nationals.”*' Non-discrimination is “a basic and general
principle relating to the protection of human rights.”** Canada’s obligations to respect,
protect, and fulfill all human rights without discrimination are laid out in every human rights
instrument it has signed or ratified: the Charter of the United Nations,” the UDHR,** the
ICESCR,” the ICCPR,*® the International Convention on the Elimination of All Forms of
Racial Discrimination,*” the Convention on the Rights of the Child,"® and the Convention on

the Elimination of All Forms of Discrimination against Women," among others.

36. The CESCR has established that the right of access to affordable health care and other
rights under the ICESCR “apply to everyone including non-nationals, such as refugees,
refugee claimants, stateless persons, migrant workers and victims of international

trafficking, regardless of legal status and documentation.™”

The Supreme Court of Canada
has similarly found that individuals cannot be discriminated against on the basis that they are
non-citizens. °' Refugees and refugee claimants are recognized in international law to fall
under the prohibited ground of discrimination of “other status.”? Groups are recognized to
fall under this “other status™ category “when they reflect the experience of social groups that

are vulnerable and have suffered and continue to suffer marginalization.”

37.  The CESCR has stated that “health facilities, goods and services must be accessible to all,

especially the most vulnerable or marginalized sections of the population, in law and in fact,

*' Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS 137, art 23, Can TS 1969 No 6.
* United Nations Human Rights Committee, General C(mu;zem 18: Non-discrimination, 37th Sess, UN Doc
HRI/GEN/1/Rev.1 (10 November 1989) at para 1.
24 October 1946, 1 UNTS XVI arts 1(3). 55, Can TS 1945 No 7.
10 December 1948, 217 A (JI1), art 2(1).
* 16 December 1966, 993 UNTS 3, art 2(2), Can TS 1982 No 46.
16 December 1966, 999 UNTS 171, arts 2(1). 4(1), 20(2), 24(1), 26, Can TS 1976 No 47,
721 December 1965, 660 UNTS z% 5 ILM 352.
10 November 1989, 1577 UNTS 3. art 2, Can TS 1992 No 3.
18 December 1979, 1249 UNTS 13, Can TS 1982 No 31
* United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-
discrimination in economic, social and cultural rights, 42nd Sess, UN Doc E/C.12/GC/20 (2 July 2009) at para 30
i{ﬂ)fzem! Comment 201 (Al BoA, Tab 5-26).
Y Andrews v. Law Soci of British Columbia, [ 19891 1 SCR 143, 56 DLR {(4th) | (Al BoA, Tab 5.1},
2 General Comment 20, supra note 50 at para Jié (Al Bt‘},& Tab 5-26}.
* Ibid at para 27.
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without discrimination.™ The obligation to not discriminate is “immediate and cross-
cutting|.]” % Under international law, discrimination constitutes

“any distinction, exclusion, restriction or preference or other differential treatment that
is directly or indirectly based on the prohibited grounds of discrimination and which
has the intention or effect of nullifying or impairing the recognition, enjoyment or
exercise, on an equal footing, of Covenant rights.”°

38. By “[intentionally targeting| an admittedly poor, vulnerable and disadvantaged group

5957

for adverse treatment through the cuts to the IFHP, Canada implemented an
unjustifiable and discriminatory retrogressive measure that violated its international

human rights obligations towards refugees and refugee claimants.
D. The Coalition’s participation in this case is in the interests of justice

39.  This case raises important questions of public interest regarding the interpretation of
critical rights under the Charter. This Court’s decision will have a profound — indeed, in
some cases, a life or death — impact on individuals who form one of Canada’s most
vulnerable and marginalized groups, including refugees and refugee claimants. McTavish J.
recognized the significance of this case noting that “the 2012 changes to the IFHP are
causing illness, disability, and death.”® Children and women are among those who are most

seriously affected by the cuts.”

40.  Given the rights and interests at stake, it is important that the issues before this Court are
determined in a way that complies with Canada’s international human rights obligations.
These obligations shed light on whether this case presents those “special circumstances™
acknowledged by the Supreme Court of Canada to attract a positive obligation upon Canada
to “sustain life, liberty, or security of the person.”® In re-affirming the recognition that all
human rights under the Charter — as in international law — are indivisible and interdependent

. . « . . - 61 . 5
such that they all contain both negative obligations and positive duties,”’ this Court’s

* General Comment 14, supra note 35 at p ra 12 (Al BoA, Tab 5.23),

3 General Comment 20, supra note 50 at para 7 (Al BoA, Tab 5-26).

bid.
7 Canadian Doctors Jor Refugee Care, supra note 28 at para 9 (Al BoA, Tab 5-5),
* Ibid at paral049,

¥ Ibid at paras 3, 11,
" Gosselin, supra note 24 at para 83 (Al BoA, Tab 5-9).
' Ibid.
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determination on this appeal will have a major impact in ensuring that everyone in Canada,
including refugees and refugee claimants, are afforded access to justice and the full benefit

of the Charter’s protections.
The Coalition will not delay this appeal or duplicate materials

The Coalition’s intervention would be consistent with securing a just, expeditious, and
least expensive determination of this proceeding on its merits, and is therefore not
inconsistent with the imperatives of Rule 3 of the Federal Courts Rules.®

If granted leave to intervene, the Coalition will be mindful of submissions made by the
parties and any other interveners, and will not duplicate argument and materials before the
Court. The Coalition will not make arguments with respect to the findings of fact or the
characterization of the evidence in this case, nor will the Coalition seek to supplement the
factual record.®

The Coalition has made efforts to move expeditiously to serve and file these motion
materials and will not delay the progress of the proceedings. The Coalition is filing its
motion record contiguously with the Respondents’ memorandum of fact and law. The
Coalition did not file immediately after the notice of appeal was filed in order to ensure that
it tailored its proposed submissions to the issues tabled by both the Appellants and
Respondents. Further, in an effort to avoid duplicating arguments in two separate
intervention applications, Al and ESCR-Net formed a Coalition in order to present their
submissions to this Court in the most expeditious manner possible.**

If granted leave to intervene, the Coalition will abide by the schedule set by this Court
for the delivery of materials and for oral argument.®

If granted leave to intervene, the Coalition will seek no costs and would ask that no costs

be awarded against it.

** Supra. note 10.

ve Affidavit at para 35.

MNeve Affidavit at para 36,

65 e .
" Neve Affidavit at para 37.
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PART IV - ORDER SOUGHT

46.  The Coalition respectfully requests an order granting it leave to intervene in this appeal,

pursuant to Rule 109 of the Federal Courts Rules.

47. If this Honourable Court determines that leave should be granted, the Coalition

respectfully requests permission to file a written factum and the right to present oral

argument at the hearing of this appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

18 February 2015

TO:

Lorne Waldman
Barrister and Solicitor
Waldman & Associates
281 Eglinton Avenue East
Toronto, ON M4P 113
Tel: (416) 482-6501

Fax: (416) 489-9618

Counsel for the Respondents, Canadian Doctors
for Refugee Care, Daniel Garcia Rodrigues, and
Hanif Ayubi

Miéhael béoségin
Laila Demirdache
Vanessa Gruben

Counsel for Amnesty International
and ESCR-Net

William F. Pentney
Deputy Attorney General of Canada
Per: David Tyndale, Neeta Logsetty,
Hillary
Adams
Department of Justice
Ontario Regional Office
The Exchange Tower
130 King Street West
Suite 3400, Box 36
Toronto, ON M5X 1K6
Tel: (416) 973-1544, (416) 973-4120,
(416) 973-7132
Fax: (416) 954-8982
File: 6541875

Counsel for the Appellants, Attorney
General of Canada and Minister of
Citizenship and Immigration
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AND TO:

Maureen Silcoff
Barrister and Solicitor
Silcoff Shacter

951 Mount Pleasant Road
Toronto, ON M4P 21.7
Tel: (416) 322-1480

Fax: (416) 323-0309

Counsel for the Respondent, The Canadian
Association of Refugee Lawyers

AND TO:

Emily Chan and Mary Birdsell
Barristers and Solicitors

415 Yonge Street, Suite 1203
Toronto, ON M5B 2E7

Tel: (416) 920-1633

Fax: (416) 920-5855

Counsel for the Respondent, Justice for Children
and Youth

AND TO:

Rahool P. Agarwal, Rachel Bendayan, John M.
Picone, and Amelie Aubut

Norton Rose Fulbright Canada LLP

Royal Bank Plaza, South Tower, Suite 3800

200 Bay Street, P.O. Box 84

Toronto, ON M3J 274

Tel: (416) 216-4000/ (514) 847-4747

Fax: (416) 216-3930/ (514) 286-5474

Counsel for the Interveners, Registered Nurses’
Association of Ontario and Canadian Association
of Community Health Centres.
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SHEDULE “B” - STATUTES, DECLARATIONS, AND CONVENTIONS

STATUTES

Federal Courts Rules, SOR/98-106

3. These Rules shall be interpreted and applied
s0 as to secure the just, most expeditious and
least expensive determination of every
proceeding on its merits.

109. (1) The Court may, on motion, grant leave
to any person to intervene in a proceeding.

(2) Notice of a motion under subsection (1)
shall

(a) set out the full name and address of the
proposed intervener and of any solicitor acting
for the proposed intervener; and

(b) describe how the proposed intervener
wishes to participate in the proceeding and
how that participation will assist the
determination of a factual or legal issue related
to the proceeding.

(3) In granting a motion under subsection (1),
the Court shall give directions regarding

(a) the service of documents; and

(b) the role of the intervener, including costs,
rights of appeal and any other matters relating
to the procedure to be followed by the
intervener.

369. (1) A party may, in a notice of motion,
request that the motion be decided on the basis
of written representations.

(2) A respondent to a motion brought in
accordance with subsection (1) shall serve and
file a respondent's record within 10 days after
being served under rule 364 and, if the
respondent objects to disposition of the motion
in writing, indicate in its written

3. 3. Les présentes régles sont interprétées et
appliquées de fagon a permettre d’apporter une
solution au litige qui soit juste et la plus
expéditive et économique possible.

109. (1) La Cour peut, sur requete, autoriser
toute personne a intervenir Bans une instance.

(2) L'avis dune requete presentee pour
obtenir 1'autorisation d'intervenir:

a) precise les nom et adresse de la personne qui
désire intervenir et ceux de son avocat, le cas
échéant;

b) explique de quelle maniére la personne
désire participer a I’instance et en quoi sa
participation aidera a la prise d’une décision
sur toute question de fait et de droit se
rapportant a I’instance.

(3) La Cour assortit I’autorisationd’ intervenir
de directives concernant:

a) la signification de documents;

b) le role de I'intervenant, notamment en ce qui
concerne les dépens, les droits d’appel et toute
autre question relative a la procédure a suivre.

369. (1) Le requérant peut, dans I"avis de
requéte, demander que la décision a I'égard de
la requéte soit prise uniquement sur la base de
ses prétentions écrites.

(2) L’intime signifie et dépose son dossier de
réponse dans les 10 jours suivant la
signification visée & la régle 364 et, 'l
demande I"audition de la requéte, inclut une
mention a cet effet, accompagnée des raisons
justifiant I’audition, dans ses prétentions



representations or memorandum of fact and
law the reasons why the motion should not be
disposed of in writing.

(3) A moving party may serve and file written
representations in reply within four days after
being served with a respondent's record under
subsection (2).

(4) On the filing of a reply under subsection
(3) or on the expiration of the period allowed
for a reply, the Court may dispose of a motion
in writing or fix a time and place for an oral -
hearing of the motion.

écrites ou son mémoire des faits et du droit.

(3) Le requérant peut signifier et déposer des
prétentions écrites en réponse au dossier de
réponse dans les quatre jours aprés en avoir
recu signification.

(4) Des le dépot de la réponse visée au
paragraphe (3) ou dés I’expiration du délai
prévu a cette fin, la Cour peut statuer sur la
requéte par écrit ou fixer les date, heure et lieu
de I'audition de la requéte.
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DECLARATIONS

Universal Declaration of Human Rights, 10 December 1948, 217 A (I1I),

Article 2

(1) Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without
distinction of any kind, such as race, colour,
sex, language, religion, political or other
opinion, national or social origin, property,
birth or other status.

(2) Furthermore, no distinction shall be made
on the basis of the political, jurisdictional or
international status of the country or territory
to which a person belongs, whether it be
independent, trust, non-self-governing or under
any other limitation of sovereignty.

Article 2

L. Chacun peut se prévaloir de tous les droits et
de toutes les libertés proclamés dans la
présente Déclaration, sans distinction aucune,
notamment de race, de couleur, de sexe, de
langue, de religion, d'opinion politique ou de
toute autre opinion, d'origine nationale ou
sociale, de fortune, de naissance ou de toute
autre situation.

2. De plus, il ne sera fait aucune distinction
fondée sur le statut politique, Jjuridique ou
international du pays ou du territoire dont une
personne est ressortissante, que ce pays ou
territoire soit indépendant, sous tutelle, non
autonome ou soumis a une limitation
quelconque de souveraineté,

Vienna Declaration and Programme of Action, A/ICONF/157/2 (12 July 1993)

Article 5

5. All human rights are universal, indivisible
and interdependent and interrelated. The
international community must treat human
rights globally in a fair and equal manner, on
the same footing, and with the same emphasis.
While the significance of national and regional
particularities and various historical, cultural
and religious backgrounds must be borne in
mind, it is the duty of States, regardless of their
political, economic and cultural systems, to
promote and protect all human rights and
fundamental freedoms.

Article 5

5. Tous les droits de I'homme sont universels,
indissociables, interdépendants et intimement
liés. La communauté internationale doit traiter
des droits de I'homme globalement, de maniere
€quitable et équilibrée, sur un pied d’égalité et
en leur accordant la méme importance. S’il
convient de ne pas perdre de vue I"importance
des particularismes nationaux et régionaux et la
diversité historique, culturelle et religieuse, il
est du devoir des Ftats, quel qu’en soit le
systeme politique, économique et culturel, de
promouvoir et de protéger tous les droits de
"homme et toutes les libertés fondamentales.
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CONVENTIONS

Charter of the United Nations, 24 October 1946, 1 UNTS XVI, Can TS 1945 No 7.

Article 1

The Purposes of the United Nations are:

3. To achieve international co-operation in
solving international problems of an economic,
social, cultural, or humanitarian character, and
in promoting and encouraging respect for
human rights and for fundamental freedoms for
all without distinction as to race, sex, language,
or religion; and

Article 55

With a view to the creation of conditions of
stability and well-being which are necessary
for peaceful and friendly relations among
nations based on respect for the principle of
equal rights and self-determination of peoples,
the United Nations shall promote:

a. higher standards of living, full
employment, and conditions of economic and
social progress and development;

b. solutions of international economic,
social, health, and related problems; and
international cultural and educational
cooperation; and

c. universal respect for, and observance
of, human rights and fundamental freedoms for
all without distinction as to race, sex, language,
or religion.

Article 1

Les buts des Nations Unies sont les suivants

3. Réaliser la coopération internationale en
résolvant les problemes internationaux d'ordre
économique, social, intellectuel ou
humanitaire, en développant et en
encourageant le respect des droits de 'homme
et des libertés fondamentales pour tous, sans
distinction de race, de sexe, de langue ou de
religion;

Article 55

Article 55 En vue de créer les conditions de
stabilité et de bien-étre nécessaires pour assurer
entre les nations des relations pacifiques et
amicales fondées sur le respect du principe de
I'égalité des droits des peuples et de leur droit 4
disposer d'eux-mémes, les Nations Unies
favoriseront :

a) le relevement des niveaux de vie, le plein
emploi et des conditions de progrés et de
développement dans I'ordre économique et
social;

b) la solution des problemes internationaux
dans les domaines économique, social, de la
santé publique et autres problémes connexes. et
la coopération internationale dans les domaines
de la culture intellectuelle et de I'éducation:

¢) le respect universel et effectif des droits de
'homme et des libertés fondamentales pour
tous, sans distinction de race, de sexe, de
langue ou de religion.
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Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS 137,
Can TS 1969 No 6.

Article 23 - Public relief

The Contracting States shall accord to refugees
lawfully staying in their territory the same
treatment with respect to public relief and
assistance as is accorded to their nationals.

Article 23 - Assistance Publique

Les Etats Contractants accorderont aux
réfugiés résidant régulierement sur leur
territoire le méme traitement en matiére
d’assistance et de secours publics qu’a leurs
nationaux,

International Covenant on Civil and Political Rights, 16 December 1966. 999 UNTS 171,
Can TS 1976 No 47

Article 2

1. Each State Party to the present Covenant
undertakes to respect and to ensure to all
individuals within its territory and subject to its
jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such
as race, colour, sex, language, religion,
political or other opinion, national or social
origin, property, birth or other status.

Article 4

1. In time of public emergency which
threatens the life of the nation and the
existence of which is officially proclaimed, the
States Parties to the present Covenant may take
measures derogating from their obligations
under the present Covenant to the extent
strictly required by the exigencies of the
situation, provided that such measures are not
inconsistent with their other obligations under
international law and do not involve
discrimination solely on the ground of race,
colour, sex, language, religion or social origin.

Article 2

1. Les Etats parties au présent Pacte s'engagent
arespecter et a garantir a tous les individus se
trouvant sur leur territoire et relevant de leur
compétence les droits reconnus dans le présent
Pacte, sans distinction aucune, notamment de
race, de couleur, de sexe, de langue, de
religion, d'opinion politique ou de toute autre
opinion, d'origine nationale ou sociale, de
fortune, de naissance ou de toute autre
situation.

Article 4

1. Dans le cas ou un danger public
exceptionnel menace l'existence de la nation et
est proclamé par un acte officiel, les Etats
parties au présent Pacte peuvent prendre, dans
la stricte mesure ot la situation l'exige, des
mesures dérogeant aux obligations prévues
dans le présent Pacte, sous réserve que ces
mesures ne soient pas incompatibles avec les
autres obligations que leur impose le droit
mnternational et qu'elles n'entrainent pas une
discrimination fondée uniquement sur la race,
la couleur, le sexe, la langue, la religion ou
F'origine sociale.
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Article 20

2. Any advocacy of national, racial or religious
hatred that constitutes incitement to
discrimination, hostility or violence shall be
prohibited by law.

Article 24

1. Every child shall have, without any
discrimination as to race, colour, sex, language,
religion, national or social origin, property or
birth, the right to such measures of protection
as are required by his status as a minor, on the
part of his family, society and the State.

Article 26

All persons are equal before the law and are
entitled without any discrimination to the equal
protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee
to all persons equal and effective protection
against discrimination on any ground such as
race, colour, sex, language, religion, political
or other opinion, national or social origin,
property, birth or other status.

LA

Article 20

2. Tout appel a la haine nationale, raciale ou
religieuse qui constitue une incitation i la
discrimination, a I'hostilité ou a la violence est
interdit par la loi.

Article 24

1. Tout enfant, sans discrimination aucune
fondée sur la race, la couleur, le sexe, la
langue, la religion, I'origine nationale ou
sociale, la fortune ou la naissance, a droit, de la
part de sa famille, de la société et de I'Etat, aux
mesures de protection qu'exige sa condition de
mineur.

Article 26

Toutes les personnes sont égales devant la loi
et ont droit sans discrimination a une égale
protection de la loi. A cet égard, la loi doit
interdire toute discrimination et garantir a
toutes les personnes une protection égale et
efficace contre toute discrimination,
notamment de race, de couleur, de sexe, de
langue, de religion, d'opinion politique et de
toute autre opinion, d'origine nationale ou
sociale, de fortune, de naissance ou de toute
autre situation.
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International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993
UNTS 3, Can TS 1982 No 46.

Article 2

2. The States Parties to the present Covenant
undertake to guarantee that the rights
enunciated in the present Covenant will be
exercised without discrimination of any kind as
to race, colour, sex, language, religion,
political or other opinion, national or social
origin, property, birth or other status.

Article 12

1. The States Parties to the present Covenant
recognize the right of everyone to the
enjoyment of the highest attainable standard of
physical and mental health. '

2. The steps to be taken by the States Parties to
the present Covenant to achieve the full
realization of this right shall include those
necessary for:

(a) The provision for the reduction of the
stillbirth-rate and of infant mortality and for
the healthy development of the child;

(b) The improvement of all aspects of
“environmental and industrial hygiene:

(¢) The prevention, treatment and control of
epidemic, endemic, occupational and other
diseases:

{d) The creation of conditions which would
assure to all medical service and medical
attention in the event of sickness.

Article 2

2. Pour atteindre leurs fins, tous les peuples
peuvent disposer librement de leurs richesses et
de leurs ressources naturelles, sans préjudice
des obligations qui découlent de la coopération
¢conomique internationale, fondée sur le
principe de l'intérét mutuel, et du droit
international. En aucun cas, un peuple ne
pourra &tre privé de ses propres moyens de
subsistance.

Article 12

1. Les Etats parties au présent Pacte
reconnaissent le droit qu'a toute personne de
jouir du meilleur état de santé physique et
mentale qu'elle soit capable d'atteindre.

2. Les mesures que les Etats parties au présent
Pacte prendront en vue d'assurer le plein
exercice de ce droit devront comprendre les
mesures nécessaires pour assurer:

a) La diminution de la mortinatalité et de Ia
mortalit€ infantile, ainsi que le développement
sain de I'enfant;

b) L'amélioration de tous les aspects de
I'hygiene du milieu et de I'hygiéne industrielle;

¢) La prophylaxie et le traitement des maladies
¢pidémiques, endémiques, professionnelles et
autres, ainsi que la lutte contre ces maladies:

d) La création de conditions propres 2 assurer a
tous des services médicaux et une aide
médicale en cas de maladie.
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pour les femmes, la Coalition des
organisations provinciales, ombudsman des
handicapés, ’Association canadienne des
professeurs d’université et I’Union des
associations des professeurs des universités
de I'Ontario Intervenants

REPERTORIE: ANDREWS ¢. LAW SOCIETY OF BRITISH
COLUMBIA

N du greffe: 19955, 19956.
1987: 3, 6 octobre; 1989: 2 février.

Présents: Le juge en chef Dickson et les juges McIntyre,
Lamer, Wilson, Le Dain *, La Forest et
L’Heurcux-Dubé.

EN APPEL DE LA COUR D’APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit constitutionnel — Charte des droits — Egalité
devant la loi, égalité dans la loi et égalité de protection
et de bénéfice de la loi — Citoyenneté exigée pour
Uinscription au barreau L'obligation d’étre citoyen
est-elle discriminatoire & I'égard des résidents cana-
diens qualifiés qui n’ont pas la citoyenneté? — L’obli-
gation est-elle justifiée en vertu de I'article premier —

* Le juge Le Dain n’a pas pris part au jugement.
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— Barristers and Solicitors Act, R.S.B.C. 1979, ¢. 26,
5. 42,

The respondent Andrews, a British subject perma-
nently resident in Canada met all the requirements for
admission to the British Columbia bar except that of
Canadian citizenship. His action for a declaration that
that requirement violated s. 15(1) of the Canadian
Charter of Rights and Freedoms was dismissed at trial
but allowed on appeal. Kinersly, an American citizen
who was at the time a permanent resident of Canada
articling in the Province of British Columbia, was added
as a co-respondent by order of this Court. The constitu-
tional questions before this Court dealt with: (1) wheth-
er the Canadian citizenship requirement for admission
to the British Columbia bar infringed or denied -the
equality rights guaranteed by s. 15(1) of the Charter;
(2) if so, whether that infringement was justified by s. 1.

Held.
Section 15(1) of the Charter

Per Dickson C.J. and MclIntyre, Lamer, Wilson and
L’Heureux-Dubé JJ.: Section 15(1) of the Charter pro-
vides for every individual a guarantee of equality before
and under the law, as well as the equal protection and
equal benefit of the law without discrimination. This is
not a general guarantee of equality; its focus is on the
application of the law. No problem regarding the scope
of the word “law” arose in this case because legislation
was under attack.

The “similarly situated should be similarly treated”
approach will not necessarily result in equality nor will
every distinction or differentiation in treatment neces-
sarily result in inequality. The words “without discrimi-
nation” in s. 15 are crucial.

Discrimination is a distinction which, whether inten-
tional or not but based on grounds relating to personal
characteristics of the individual or group, has an effect
which imposes disadvantages not imposed upon others or
which withholds or limits access to advantages available
to other members of society. Distinctions based on per-
sonal characteristics attributed to an individual solely on
the basis of association with a group will rarely escape
the charge of discrimination, while those based on an

Charte canadienne des droits et libertés, art. 1, 15(1) —
Barristers and Solicitors Act, R.S.B.C. 1979, chap. 26,
art. 42.

L’intimé Andrews, un sujet britannique qui était rési-
dent permanent du Canada, remplissait toutes les condi-
tions d’admission au barreau de la Colombie-Britanni-
que 4 Pexception de celle relative a la citoyenneté
canadienne. Son action visant a4 obtenir un jugement
déclaratoire portant que cette condition violait le par.
15(1) de la Charte canadienne des droits et libertés a
été rejetée en premiére instance, mais accueillie én
appel. Kinersly, une citoyenne américaine qui, 4 "épgp
que, était une résidente permanente du Canada qii
faisait son stage dans la province de la Colombie-Britan-
nique, a été ajoutée 4 titre de cointimée suite 4 ume
ordonnance de cette Cour. Les questions constitutionnef®
les auxquelles doit répondre la Cour sont de savoir (1) 81
Pobligation d’étre citoyen canadien pour étre admis 4%
barreau de la Colombie-Britannigue porte atteinte aux
droits a 'égalité garantis par le par. 15(1) de la Charte,
et (2) dans I'affirmative, si cette atteinte est justifiée par
Particle premier.

Arrét:

Le paragraphe 15(1) de la Charte

Le juge en chef Dickson et les juges Mclntyre, Lamer,
Wilson et L’Heureux-Dubé: Le paragraphe 15(1) de la
Charte prévoit que la loi ne fait acception de personne et
s’applique également & tous, et que tous ont droit 4 la
méme protection et au méme bénéfice de la loi, indépen-
damment de toute discrimination. Il ne s’agit pas d’une
garantie générale d’égalité; la disposition porte sur 'ap-
plication de la loi. La portée du terme «loi» ne souléve
aucun probléme en I'espéce puisque c’est une mesure
1égislative qui est attaquée.

Le point de vue selon lequel «es personnes qui se
trouvent dans une situation analogue doivent &tre trai-
tées de fagon analogue» n'entrainera pas nécessairement
I’égalité, pas plus que toute distinction ou différence de
traitement ne produira forcément une inégalité. L’ex-
pression «indépendamment de toute discrimination» que
’on trouve & I’art. 15 a une importance cruciale.

La discrimination est une distinction, intentionnelle
ou non, mais fondée sur des motifs relatifs a des caracté-
ristiques personnelles d’un individu ou d’un groupe d’in-
dividus, qui a pour effet d'imposer des désavantages non
imposés 4 d’autres, ou d’empécher ou de restreindre
I'accés aux avantages offerts 4 d’autres membres de la
société. Les distinctions fondées sur des caractéristiques
personnelles attribuées & un seul individu en raison de
son association avec.un groupe sont presque toujours
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individual’'s merits and capacities will rarely be so
classed.

Generally, the principles applied under the Human
Rights Acts are equally applicable to questions of dis-
crimination under s. 15(1). However, the Charter
requires a two-step approach to s. 15(1). The first step is
to determine whether or not an infringement of a guar-
anteed right has occurred. The second step is to deter-
mine whether, if there has been an infringement, it can
be justified under s. 1. The two steps must be kept
analytically distinct because of the different attribution
of the burden of proof; the citizen must establish the
infringement of his or her Charter right and the state
must justify the infringement.

The grounds of discrimination enumerated in's. 15(1)
are not exhaustive. Grounds analogous to those enumer-
ated are also covered and the section may be even
broader than that although it is not necessary to answer
that question in this case since the ground advanced in
this case falls into the analogous category.

The words “without discrimination™ require more
than a mere finding of distinction bétween the treatment
of groups or individuals. These words are a form of
qualifier built into s. 15 itself and limit those distinctions
which are forbidden by the section to those which
involve prejudice or disadvantage. The effect of the
impugned distinction or classification on the complai-
nant must be considered. Given that not all distinctions
and differentiations created by law are discriminatory, a
complainant under s. 15(1) must show not only that he
or she is not receiving equal treatment before and under
the law or that the law has a differential impact on him
or her in the protection or benefit of the law but must
show in addition that the law is discriminatory.

A rule which bars an entire class of persons from
certain forms of employment, solely on the grounds of a
lack of citizenship status and without consideration of
educational and professional qualifications or the other
attributes or merits of individuals in the group, infringes
s. 15 equality rights. Section 42 of the Barristers and
Solicitors Act is such a rule.

Per La Forest J.: The views of Mclntyre J. as to the
meaning of s. 15(1) were substantially agreed with in so
far as relevant to the question of whether or not the
impugned provision amounted to discrimination based
on “irrelevant personal differences” such as those listed

g

taxées de discriminatoires, alors que celles fondées sur
les mérites et capacités d’un individu le sont rarement.

De facon générale, les principes appliqués en vertu des
lois sur les droits de la personne s’appliquent également
aux questions de discrimination au sens du par. 15(1).
Cependant, la Charte exige que P'examen fondé sur le
par. 15(1) se fasse en deux étapes. La premiére étape
consiste & déterminer s'il y a eu atteinte 4 un droit
garanti. La deuxiéme étape consiste 4 déterminer, le cas
échéant, si cette atteinte peut étre justifiée en vertu de
I'article premier. Les deux étapes doivent étre mainte-
nues analytiquement distinctes en raison de la différente
attribution du fardeau de la preuve: le citoyen doit
prouver qu’il y a eu violation du droit que [ui garantit la
Charte et 'Etat doit justifier cette violation.

Les motifs de discrimination énumérés au par. 15(1)
ne sont pas exhaustifs. Les motifs analogues d ceux
énumérés sont également visés et il se peut méme que la
disposition soit plus générale que cela, bien qu’il ne soit
pas nécessaire, en I'espéce, de répondre 4 cette question
étant donné que le motif invoqué tombe dans la catégo-
rie des motifs analogues.

L’expression «indépendamment de toute discrimina-
tion» exige davantage qu’une simple constatation de
distinction dans le traitement de groupes ou d’individus.
Cette expression est une forme de réserve incorporée
dans I'art. 15 lui-méme qui limite les distinctions prohi-
bées par la disposition & celles qui entrainent un préju-
dice ou un désavantage. L’examen doit également porter
sur I'effet de la distinction ou de la classification atta-
quée sur le plaignant. Puisque ce ne sont pas toutes les
distinctions et différenciations créées par la loi qui sont
discriminatoires, un plaignant en vertu du par. 15(1)
doit démontrer non seulement qu’il ne bénéficie pas d’un
traitement égal devant la loi et dans la loi, ou encore que
la loi 2 un effet particulier sur lui en ce qui concerne la
protection ou le bénéfice qu’elle offre, mais encore que
la loi est discriminatoire.

Une régle qui exclut toute une catégorie de personnes
de certains types d’emplois pour le seul motif qu’elles
n’ont pas la citoyenneté et sans égard a leur dipldmes et
a leurs compétences professionnelles ou sans égard aux
autres qualités ou mérites d’individus faisant partie du
groupe, porte atteinte aux droits d 1'égalité de 'art. 15.
L’article 42 de la Barristers and Solicitors Act constitue
une régle de ce genre.

Le juge La Forest: L’opinion du juge MclIntyre quant
a la signification du par. 15(1) est essenticllement rete-
nue dans fa mesure ou elle est pertinente d la question de
savoir si la disposition contestée constitue de la discrimi-
nation fondée sur des «différences personnelles non perti-
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in s. 15 and, traditionally, in human rights legislation.
The opening words of s. 15 referring more generally to
equality, however, may have a significance that extends
beyond protection from discrimination through the
application of law. Nevertheless, all legislative classifi-
cations need not be rationally supportable before the
courts; s. 15 was not intended to be a tool for the
wholesale subjection of legislation to judicial scrutiny.

The impugned legislation distinguished the respond-
ents from other persons on the basis of a personal
characteristic which shares many similarities with those
enumerated in s. 15. Citizenship is typically not within
the control of the individual and is, at least temporarily,
a characteristic of personhood which is not alterable by
conscious action and which in some cases is not alterable
except on the basis of unacceptable costs. Non-citizens
are a group of persons who are relatively powerless
politically and whose interests are likely to be compro-
mised by legislative decisions.

Citizenship, while properly required for certain types
of legitimate governmental objectives, is generally irrele-
vant to the legitimate work of government in all but a
limited number of areas. Legislating citizenship as a
basis for distinguishing between persons, here for condi-
tioning access to the practice of a profession, harbours
the potential for undermining the essential or underlying
values of a free and democratic society embodied in s.
15. Legislative conditioning on the basis of citizenship
may, in certain circumstances, be acceptable in the free
and democratic society that is Canada, but that legisla-
tion must be justified by the government under s. 1 of
the Charter.

Section 1 of the Charter

Per Dickson C.J. and Wilson and L'Heureux-Dubé
JJ.: The legislation at issue was not justified under s. 1.

The objective of the legislation was not sufficiently
pressing and substantial to warrant overcoming the
rights protected by s. 15. Given that s. 15 is designed to
protect those groups who suffer social, political and legal
disadvantage in our society, the burden resting on gov-
ernment to justify the type of discrimination against
such groups is appropriately an onerous one.

nentes» comme celles qui sont énumérées 4 I'art. 15 et
qui se retrouvent traditionnellement dans les lois sur les
droits de la personne. Les termes préliminaires de l'art.
15 qui se rapportent plus généralement d 1’égalité peu-
vent cependant avoir un sens qui va au-deld de la
protection contre la discrimination résultant de P'appli-
cation de la loi. Néanmoins, ce ne sont pas toutes les
classifications législatives qui doivent &tre rationnelle-
ment défendables devant les tribunaux; on n’a pas voulu
que I'art. 15 serve a assujettir systématiquement les lois

4 'examen judiciaire.

La ‘mesure Iégislative attaquée distingue les intimés
d’autres personnes en fonction d’une caractéristique per-
sonnelle qui comporte plusieurs traits communs avec
celles énumérées & l'art. 15. La citoyenneté est une
caractéristique qui, normalement, ne reléve pas du con-
tréle de 'individu et est, temporairement du moins, une
caractéristique personnelle qu’on ne peut modifier par
un acte volontaire et qu'on ne peut, dans certains cas,
modifier qu’d un prix inacceptable. Les gens qui n’ont
pas la citoyenneté constituent un groupe de personnes
qui sont relativement dépourvues de pouvoir politique et
dont les intéréts risquent d’&tre compromis par des
décisions législatives.

Bien que la citoyenneté puisse étre exigée 4 bon droit
relativement 4 certains types d’objectifs légitimes du
gouvernement, elle n’a généralement rien 4 voir avec les
activités légitimes d’un gouvernement, si ce n’est dans
un nombre restreint de domaines. L’emploi dans une
mesure législative de la citoyenneté comme motif de
distinction entre individus, en I’espéce pour conditionner
l'accés & I'exercice d’une profession, comporte le risque
de miner les valeurs essentielles ou fondamentales d’une
société libre et démocratique qui sont enchassées i I’art.
15. Une mesure législative qui pose la citoyenneté
comme condition peut, dans certains. cas, étre acceptable
dans la société libre et démocratique qu’est le Canada,
mais le gouvernement doit justifier une telle mesure en
vertu de 'article premier de la Charte.

L’article premier de la Charte

Le juge en chef Dickson et les juges Wilson et
L’Heureux-Dubé: La mesure législative en cause n’est
pas justifiée en vertu de 'article premier.

L’objectif de la loi ne se rapporte pas & des préoccupa-
tions suffisamment urgentes et réelles pour justifier la
suppression des droits protégés par I'art. 15. Etant donné
que 1'art. 15 est congu pour protéger les groupes défavo-
risés sur les plans social, politique et juridique dans
notre société, la responsabilité qui incombe au gouverne-
ment de justifier le type de discrimination dont sont
victimes ces groupes est a juste titre lourde.
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The proportionality test was not met. The require-
ment of citizenship is not carefully tailored to achieve
the objective that lawyers be familiar with Canadian
institutions and customs and may not even be rationally
connected to it. Most citizens, natural-born or otherwise,
are committed to Canadian society but that commit-
ment is not ensured by citizenship. Conversely, non-citi-
zens may be deeply committed to our country. Even if
lawyers do perform a governmental function, citizenship
does not guarantee that they will honourably and con-
scientiously carry out their public duties: that is a
function of their being good lawyers, not of citizenship.

Per La Forest J.: While in general agreement with
Mclntyre J. about how the legislation must be
approached under s. 1.in balancing the right infringed
by the legislation against its objectives, the legislation
fails to meet the test of proportionality.

Citizenship neither ensures the objectives of familiari-
‘ty with Canadian institutions and customs nor of com-
mitment to Canadian society. Restriction of access to
the. profession to citizens is over-inclusive. Less drastic
methods for achieving the desired objectives are

available.

While certain state activities may, for both symbolic
and practical reasons, be confined to those who are full
members of our political society, such restriction should
not apply to the legal profession as a whole. The practice
of law is primarily a private profession. A lawyer work-
ing for a private client does not play a role in the
administration of justice requiring citizenship. Ordinary
lawyers are not privy to government information and
there are rules to restrict lawyers from obtaining confi-
dential governmental information. Their situation dif-
fers from those involved in government policy-making or
administration.

Per Mclntyre and Lamer JJ. (dissenting): The citi-
zenship requirement is reasonable and sustainable under
s. | given the importance of the legal profession in the
government of the country. The measure was not dispro-
portionate to the object to be attained. Non-citizens are
encouraged to become citizens and the maximum delay
imposed upon the non-citizen from the date of acquisi-
tion of permanent resident status is three years. It is
reasonable to expect that the newcomer who sceks to

Le critére de proportionnalité n’est pas respecté.
L’obligation d’8tre citoyen n'est pas bien adaptée pour
atteindre I'objectif que les avocats connaissent les insti-
tutions et coutumes canadiennes et peut méme étre sans
lien rationnel avec celui-ci. La plupart des citoyens,
originaires ou non du Canada, sont engagés envers la
société canadienne, mais la citoyenneté ne garantit pas
cet engagement. Inversement, ceux qui n'ont pas la
citoyenneté peuvent &tre profondément engagés envers
notre pays. Méme si les avocats exécutent une fonction
gouvernementale, la citoyenneté ne garantit pas qu’ils
vont s’acquitter de leurs fonctions publiques honorable-
ment et consciencieusement; ils vont le faire parce qu'ils
sont des avocats compétents et non parce qu’ils sont
citoyens canadiens.

Le juge La Forest: Bien que le juge partage, d’une
maniére générale, 'opinion du juge Mclntyre quant 4 la
maniére dont il faut aborder la mesure législative en
vertu de 'article premier, en soupesant le droit-violé par
cette ‘mesure en fonction des objectifs qu’elle vise, la
mesure législative en cause ne respecte pas le critére de
proportionnalité.

La citoyenneté ne garantit pas la réalisation des
objectifs de familiarité avec les institutions et les coutu-
mes canadiennes, ou d’engagement envers la société
canadienne. La restriction aux citoyens canadiens de
’acceés 4 1a profession d’avocat est excessive. 11 existe des
moyens moins draconiens de réaliser ces objectifs.

Méme si D'exercice de certaines activités de I'Btat
devrait, pour des raisons a la fois symboliques et prati-
ques, étre limité aux membres & part entiére de notre
société politique, une telle restriction ne devrait pas
s’appliquer 4 P’ensemble de la profession juridique. La
pratique du droit est d’abord et avant tout une profes-
sion de nature privée. Un avocat qui représente un
particulier ne joue dans l'administration de la justice
aucun rdle qui I'oblige & avoir la citoyenneté. Les avo-
cats ordinaires ne sont pas au courant de renseignements
gouvernementaux et il existe des régles visant a les
empécher d’obtenir des renseignements gouvernemen-
taux confidentiels. Leur situation différe de celle des
avoeats qui prennent part 4 la formulation ou & la mise
en ceuvre de politiques.

Les juges Mclntyre et Lamer (dissidents): L'obliga-
tion d’8tre citoyen est raisonnable et défendable en vertu
de I'article premier éiant donné I'importance de la pro-
fession juridique dans le gouvernement du pays. La
mesure n'est pas disproportionnée a 'objectif 4 attein-
dre. Ceux qui n'ont pas la citoyenneté sont encouragés 4
Pobtenir et le délai maximal imparti 4 celui qui n’a pas
la citoyenneté pour devenir citoyen canadien est de trois
ans & compter de la date on il acquiert son statut de
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gain the privileges and status within the land and the
right to exercise the great powers that admission to the
practice of law will give should accept citizenship and its
obligations as well as its advantages and benefits.
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que de U'enseignement en Belgique (1968), 11 Annuaire
de la convention européenne des droits de I"homme 833,
R. ¢. Oakes, [1986] 1 R.C.S. 103; R. ¢. Edwards Books
and Art Ltd., [1986] 2 R.C.S. 713; United States v.



[1989] 1 R.CS.

ANDREWS ¢. LAW SOCIETY OF BRITISH COLUMBIA  Le juge Wilson 151

Ontario Confederation of University Faculty
_Associations.

The judgment of Dickson C.J. and Wilson and
1L’Heureux-Dubé JJ. was delivered by

WiLsON J.—I have had the benefit of the rea-
sons of my colleague, Justice Mclntyre, and I am
in complete agreement with him as to the way in
which s. 15(1) of the Canadian Charter of Rights
and Freedoms should be interpreted and applied. 1
also agree with my colleague as to the way in
which s. 15(1) and s. 1 of the Charter interact. 1
differ from him, however, on the application of s. 1
to this particular case.

As my colleague points out, s. 42 of the Barris-
ters and Solicitors Act, R.S.B.C. 1979, c. 26,
differentiates between citizens and non-citizens
with respect to admission to the practice of law.
The distinction denies admission to non-citizens
who are in all other respects qualified. While the
citizenship requirement applies only to those non-
citizens who are permanent residents, it has the
effect of requiring those permanent residents to
wait for a minimum of three years from the date
of establishing their permanent residence before
they can be considered for admission to the Bar. It
imposes a_burden, in the form of some delay in
obtaining admission, on permanent residents who
have acquired all or some of their legal training
abroad.

I agree with my colleague that a rule which bars
‘an entire class of persons from certain forms of
employment solely on the ground that they are not
Canadian citizens violates the equality rights of
that class. T agree with him also that it discrimi-
nates against them on the ground of their personal
characteristics, i.e., their non-citizen status. I
believe, therefore, that they are entitled to the
protection of s. 15.

Before turning to s. 1, I would like to add a brief
comment to what my colleague has said concern-

I"Union des associations des professeurs des univer-
sités de I’Ontario.

Version frangaise du jugement du juge en chef
Dickson et des juges Wilson et L’Heureux-Dubé
rendu par

LE JUGE WILSON—Jai eu 'avantage de pren-
dre comnnaissance des motifs de mon collégue le
juge Mclntyre et je partage entiérement son avis
quant 4 la facon dont le par. 15(1) de la Charte
canadienne des droits et libertés devrait €tre inter-
prété et appliqué. Je partage également son avis
quant 4 la fagon dont le par. 15(1) et l'article
premier de la Charte interagissent. Je diverge
cependant d’opinion quant & I'application de l'arti-
cle premier en 'espéce.

Comme le souligne mon collégue, I’art. 42 de la
Barristers and Solicitors Act, R.S.B.C. 1979,
chap. 26, établit une distinction entre ceux qui ont
la citoyenneté canadienne et ceux qui ne ’ont pas
en ce qui concerne I'admission & la pratique du
droit. Cette distinction empéche ceux qui n’ont pas
la citoyenneté d’étre admis 4 la pratique du droit
bien qu’ils se qualifient 4 tous autres égards. Bien
que 'obligation d’étre citoyen s’applique seulement
4 ceux qui n'ont pas la citoyenneté et qui sont
résidents permanents, elle a pour effet de les obli-
ger 4 attendre un minimum de trois ans & compter
de la date ou ils établissent leur résidence perma-
nente avant que leur admission au barreau puisse
8tre considérée. La distinction impose un fardeau,
sous la forme d’un délai d’admission, aux résidents
permanents qui ont regu, en totalité ou en partie,
leur formation juridique a I’étranger.

Je suis d’accord avec mon collégue pour dire
qu'une régle qui exclut toute une catégoric de
personnes de certains types d’emplois pour le seul
motif qu’elles n’ont pas la citoyenneté canadienne
viole les droits 4 I'égalité de cette catégorie. Je
partage également son avis qu'une telle régle éta-
blit & leur détriment une distinction fondée sur
leurs caractéristiques personnelles, c’est-a-dire leur
statut de personnes qui n’ont pas la citoyenneté. Je
crois donc qu’elles ont droit 4 la protection de
I’art. 15.

Avant de passer 4 larticle premier, j'aimerais
ajouter quelques mots 4 ce que mon collégue a dit
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Present: L'Heureux-Duy” Gonthier, McLachlin,
lacobucci, Major, Bastarache and Arbour JJ.

fents: Les juges L'Heureux-Deib” Gonthier,
McLachlin, lacobucci, Major, Bastarache et Arbour.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Congtitutional law — Charter of Rights — Equality
rights —Indians — Proceeds of province' sfirst reserve-
based commercial casino to be distributed only to Onta-
rio First Nations communities registered as bands under
Indian Act — Whether province's decision to exclude
non-band aboriginal communities from casino proceeds
and from participating in the negotiations infringing
s. 15(1) of Canadian Charter of Rights and Freedoms.

Congtitutional law — Charter of Rights — Equality
rights — Relationship between ss. 15(1) and 15(2) of
Canadian Charter of Rights and Freedoms.

Congtitutional law — Division of powers — Indians
— Proceeds of province's first reserve-based commer-
cial casino to be distributed only to Ontario First
Nations communities registered as bands under Indian
Act — Whether province's decision to exclude non-band
aboriginal communities ultra vires — Whether province
exercising its spending power — Constitution Act, 1867,
s. 91(24).

EN APPEL DE LA COUR D’APPEL DE L'ONTARIO

Droit constitutionnel — Charte des droits — Droits a
I égalité — Indiens — Recettes du premier casino com-
mercial situé dans une réserve de I’Ontario devant &tre
distribuées seulement aux Premiéres nations de cette
province inscrites comme bandes en vertu de la Loi sur
les Indiens — Est-ce que la décision de la province d’ ex-
clure les communautés autochtones non constituées en
bandes du partage des recettes et de la participation aux
négociations contrevient a I'art. 15(1) de la Charte
canadienne des droits et libertés?

Droit constitutionnel — Charte des droits — Droits a
I’égalite — Corrélation entre les art. 15(1) et 15(2) de
la Charte canadienne des droits et libertés.

Droit constitutionnel — Partage des compétences —
Indiens — Recettes du premier casino commercial situé
dans une réserve de I'Ontario devant &tre distribuées
seulement aux Premiéres nations de cette province ins-
crites comme bandes en vertu de la Loi sur les Indiens
— Est-ce que la décision de la province d exclure les
communautés autochtones non constituées en bandes est
ultra vires? — La province exercait-elle son pouvoir de
dépenser? — Loi constitutionnelle de 1867, art. 91(24).

In the early 1990s, First Nations bands approached ebutddes arges 90, les Premriés nations consti-
the Ontario government for the right to control reserve- eesuén bandes ont fait desntirches aups du gou-
based gaming activities. The profits from these activities vernement de I'Ontario pour obtenir le drgit besr”
were to be used to strengthen band economic, cultural, astilét jeu dans lesgérves. Les profits 8 de ces
and social development. As a result, Ontario and repre- actigavaienetre utili€s pour favoriser leedelop-
sentatives from Ontario’s First Nations entered into a per@eonomique, culturel et social des bandes. Par
process of negotiations with the goal of partnering in the  expresit, 'Ontario et les regséntants des Presnés
development of the province’s first reserve-based com- nations de I'Ontario oneatgaregociations en vue
mercial casino. In 1996, the appellants were informed etaddlir, en partenariat, le premier casino commercial
by the province that the casino’s proceeds (“First dans eservé indienne. En 1996, les parties appe-
Nations Fund”) were to be distributed only to Ontario lantesetintnformées par la province que les recettes
First Nations communities registered as bands under the du casino (le «Fonds dese®neations») seraient
Indian Act. At the individual level, all of the appellate distréms uniquement aux Presmés nations de I'Onta-
groups have members who have, or are entitled to, rio inscrites comme bandes en vettoi derlées
registration as individual “Indians” pursuant to the Indiens. Sur le plan individuel, tous les groupes appe-
Indian Act; however, as communities, the appellant lants comptent des membres qui sont angitrés °
groups are non-status since they are not registered as d’'«Indiens» en vettoi derldes Indiens ou qui ont
Indian Act “bands”, and do not have reserve lands. At le droit dixel"toutefois, en tant que commures,t’
motions court, the appellants successfully sought a dec-
laration that Ontario’s refusal to include them in the pas inscrits en tant que «bandes» au s&ios gle la
casino project was unconstitutional and that they shouldes Indiens et ils n'ont pas de terres desgrve. Devant
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les groupes appelants n'ont aucun statut car ils ne sont
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be allowed to participate in the distribution negotiations. la cour destexjués parties appelantes ont obtenu un
The judge held that (1) the exclusion of the appellants  jugeneetdrdht que le refus de I'Ontario de les con-
from the First Nations Fund violated their equality rights  eséd comme parties au projet de castait’inconsti-
under s. 15(1) of th€anadian Charter of Rights and tutionnel et qu’elles devaiertre autorisésa participer
Freedoms and was not justified under s. 1; (2) s. 15(2) aegatiations relativea la distribution des recettes.
of the Charter could not be invoked as a defence to the Le juge a egilinque I'exclusion des parties appe-
s. 15(1) violation; and (3) Ontario’s actions welea lantes du Fonds des Prares nations portait atteinte
vires because of s. 91(24) of ti@@nstitution Act, 1867. aux droitsa’I'egalig que leur garantit le par. 15(1) de la
The Court of Appeal set aside the decision, finding thaCharte canadienne des droits et libertés et n'était pas

the motions judge had misapprehended the facts and gestidii regard de larticle premier; (2) que le
made errors in law. On the basis that the main object of par. 15(2) @hatée ne pouvait pastfe invoqe

the casino project was to ameliorate the social and eco- comme moyefedsed’elativemerat [a violation du
nomic conditions of bands, the court held that the casino par. 15(1); (3) que les actes de l&fmtartoltra
project was authorized by s. 15(2) of tBbarter and  vires au regard du par. 91(24) dellai constitutionnelle
could not therefore constitute discrimination underde 1867. La Cour d'appel a infirmla dcision du juge

s. 15(1). The Court of Appeal held also that the province destexjuéstimant que celui-ci avait mal saisi les
did not actultra vires the Constitution Act, 1867 as the faits et avait commis des erreurs de droit. La cour a con-

province simply exercised its spending power. clu que, puisque l'objectif principal du projet de casino

était 'amélioration de la situation sociale etdnomique
des bandes, le projet de casiataif autoris” par le
par. 15(2) et qu'il ne pouvadtre source de discrimina-
tion au sens du par. 15(1) deGbharte. La Cour d'appel
a également estimmque la province n’avait pas outre-
pasg les pouvoirs qui lui sont caxés par ld.oi consti-
tutionnelle de 1867 puisqu’elle avait simplement exerc’
son pouvoir de eenser.

Held: The appeal should be dismissed. Arrét: Le pourvoi est rejet”

This appeal should be decided on the basis of s. 15(1) dsemrpourvoi doiette dcid® au moyen de I'ap-
of the Charter. Although the Court of Appeal’s decision plication du par. 15(1) déharte. La dEcision de la
was based on the application of s. 15(2), it was rendered Cour dspjppebhdEe sur I'application du par. 15(2),
without the benefit of this Court’s decisionliaw. Law mais elle aett rendue sans que la Cour dappel n'ait
requires that the determination of a discrimination claim I'avantage de disposer eld_Barde notre Cour. Sui-
be grounded in three broad inquiries: (1) whether the vant et drfiut, pour statuer sur uneeggtion de
law, program or activity imposes differential treatment discriminatieppmdrea’ trois grandes questions: (1)
between the claimant and others; (2) whether this differ- Est-ce que la loi, le programme ouel tretitét e
ential treatment is based on one or more enumerated or demandenendifiént d’autres personnes? (2) Est-ce
analogous grounds; and (3) whether the impugned law, que cedredd® de traitement est fa®lSur un ou
program or activity has a purpose or effect that is sub- plusieurs reotifEfés ou analogues? (3) Est-ce que
stantively discriminatory. Each of these inquiries pro- la loi, le programme ou l'ectivitfest’a un objet ou
ceeds on the basis of a comparative analysis which takes un effet qui est source de discrigefiaffddiracune
into consideration the surrounding context of the claim deetzges prend la forme d’'une analyse comparative
and the claimant. qui prend en cors@tion le contexte entourant I'edl”

gation et le demandeur.

Section 15(1) is to be interpreted in a purposive and Il faut imtEnprie par. 15(1) au moyen d'une
contextual manner. The main focus of the inquiry is to emdfche foneé sur I'objet et sur le contexte. L'analyse
establish whether a conflict exists between the purpose vise principalantBterminer s'il existe un conflit
or effect of an impugned law and the purpose of entre I'objet ou I'effet de la disposiistative con-

s. 15(1), which is to protect against the violation of eestt I'objet du par. 15(1), qui est la protection des
essential human dignity. The contextual analysis is a individus contre les ateiatignit humaine essen-
directed inquiry; it is focused through the application of tielle. L’analyse contextuelle esebalie” s’attacha *
contextual factors which have been identified as being I'application de facteurs contextuels efai cotsi-
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particularly sensitive to the potential existence of sub- erégl particulerement susceptibles dewéler I'exis-
stantive discrimination. Further, the determination of the tence potentielle de discrimiretilen En outre, la
appropriate comparator and the evaluation of the contextetermination de €lément de comparaison apprepet
must be examined from the reasonable perspective ofevalliation du contexte doiveetré galigesa partir du
the claimant. The question to be asked is whether, tak- point de vue raisonnable du demandeur. La question —
ing the perspective of a “reasonable person, in circum- gu'il faut se poser est de savoir si, du point de vue d’'une =
stances similar to those of the claimant, who takes into «personne raisonnable qui se trouve dans une situation g
account the contextual factors relevant to the claim”, the semidatidie du demandeur et qui tient compte des
law has the effect of demeaning a claimant’s human dig- facteurs contextuels pertinents», la loi a pour effet de
nity. The s. 15(1) scrutiny, which applies to comprehen- porter att@inta digni€ humaine du demandeur.
sive benefit schemes as well as targeted ameliorative L'examer fmdle par. 15(1), qui s’'applique aux
programs, is not limited to distinctions set out only in egimes d'avantagesggralement accessibles demé
legislation. The activities relating to the First Nations gu’aux programmedicaiatéurs cil#s, ne se limite
Fund undertaken by the provincial government are open pas aux seules distietztivies par un texte de loi.
to Charter scrutiny as actions taken under the statutory Les aiviii gouvernement provincial relatives au
authority of s. 15(1) of th®ntario Casino Corporation Fonds des Premiies nations peuveptré examirés au
Act, 1993. regard de l&Charte en tant gu’actes accomplis en vertu

des pouvoirs coefés par la loi, c’est-dire par le

par. 15(1) de ld.oi de 1993 sur la Société des casinos

de I’Ontario.

2000 SCC 37 (C

The s. 15(1) inquiry must proceed in this case on the Eneldesp’analyse foreE sur le par. 15(1) doit
basis of comparing band and non-band aboriginal cometre faite en comparant les commueautiutochtones
munities. It is clear that the appellants have been sub- caesieri bandes et celles qui ne le sont pas. Les

jected to differential treatment since the province con- parties appelantes font manifestement I'objet d’un traite-
firmed that they were excluded from a share in the First menereiff” depuis que la province a confi'rm’
Nations Fund and any related negotiation process. How- quiiésnt exclues de la participation aux recettes
ever, it is not necessary to decide whether the differen- du Fonds desreeenaitions et de toutegociationa’

tial treatment was based on an enumerated or analogous egazdt [l n'est toutefois pagcéssaire deetérminer

ground in view of the finding at the third stage of the si cettemiffce de traitementdit fonde sur un motif

inquiry that even if these grounds are present there is nenu€ré ou analogue compte tenu de la conclusada, °

discrimination in the circumstances of this case. teoig Etape de I'analyse, que,emé si ces motifs
sont pesents, il n'y a pas de discrimination dans les cir-
constances de la gsénte affaire.

Four contextual factors provide the basis for organiz- Quatre facteurs constituent les assises dgna troisi’
ing the third stage of the discrimination analysis: (i) pre-etapé de l'analyse relativa la discrimination: (i) la
existing disadvantage, stereotyping, prejudice, or vul- eexistence d'un eéSavantage, dees€otypes, de ¢
nerability; (i) the correspondence, or lack thereof, em@u d'une situation de vrebilité; (ii) la corres-
between the ground(s) on which the claim is based and pondance, ou l'absence de correspondance, entre les

the actual need, capacity, or circumstances of the claim- motifs sur lesquetmtialfi est fonek et les besoins,
ant or others; (iii) the ameliorative purpose or effects of les caganit’la situationeritables du demandeur ou
the impugned law, program or activity upon a more dis- d’autres personnes; (iii) I'objet ou I'effioratetr

advantaged person or group in society; and (iv) the de la loi, du programme ou de d'amivi¢s” eu
nature and scope of the interest affected by thegarda une personne ou un groupefal/ori€s dans la
impugned government activity. The relative disadvan- etci(iv) la nature et étendue du droit touehpar
tage of the claimant, as assessed in relation to the com- lactigtivernementale contest” Le @savantage
parator group, does not stand alone as constituting a relatif du demandeeciégpgr rapport au groupe de
fifth contextual factor. The broad and fully contextual comparaison, n'est pas e@nsitdsoi comme un cin-

s. 15(1) analysis transcends the superficiality of a simple engifacteur contextuel. L’analyse — large etegeti’
balancing of relative disadvantage. The inappropriate- ment contextuelle -eefendle par. 15(1) transcende
ness of a relative disadvantage approach is highlighted le @aractperficiel de la simple mise en balance des
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by the unique circumstances of this case, where the dis-esavdhtages relatifs. Le carxet’ inappropg” de la
advantages suffered both by the claimants and the comemardhe foneé sur le dSavantage relatif ressort des

parator group must be acknowledged.

faits particuliers deckepté affaire,wil faut recon-

natre les @&savantages subis tant par les demandeurs
gue par le groupe de comparaison.

An analysis of the four contextual factors leads to the
conclusion that the First Nations Fund does not conflict
with the purpose of s. 15(1) and does not engage the
remedial function of the equality right. While the appel-
lants have established pre-existing disadvantage, stere-
otyping, and vulnerability, they have failed to establish
that the First Nations Fund functioned by device of ster-
eotype. Instead, the distinction corresponded to the
actual situation of individuals it affects, and the exclu-
sion did not undermine the ameliorative purpose of the
targeted program. Second, while the appellants’ needs
correspond to the needs addressed by the casino pro-
gram, for both the appellant and respondent aboriginal
communities face these same social problems, the corre-
spondence consideration requires more than establishing
a common need. A consideration of the correspondence
between the actual needs, capacities, and circumstances
on the one hand, and the program on the other, indicates
that the appellant aboriginal communities have very dif-
ferent relations with respect to land, government, and
gaming from those anticipated by the casino program.
Third, the focus of the ameliorative purpose analysis is
not the fact that the appellant and respondent groups are
equally disadvantaged, but that the program was
targeted at ameliorating the conditions of a specific dis-
advantaged group rather than a disadvantage potentially
experienced by any member of society. Although the

L'analyse des quatre facteurs contexaedslan’
conclusion que le Fonds desdxemiions n'est pas
incompatible avec l'objet du par. 15(1) et ne fait pas

entrer au jeu la fonaparatrice du droia I'egalit.

Quoique les parties appelanitabhidatpEexis-

tence cddgawintage, dees€otypes et d’'une situation

deevalhilité, elles n'ont pasetissia d&montrer que
I'application du Fonds deerEsenations fonction-

nait par I'application eféostpes. Au contraire, la

distinction correspandait situation efitable des
individus qu’elle touche, et I'exclusion n’a pas compro-
mis l'olgBoratetr du programme cél Deuxe-
mement, bien que les besoins des parties appelantes cor-
respondent aux bessinparidstablissement du
casino, les comsanaothtones appelantes et les
comrasnautochtones intiegs etant aux prises
aveeress rpfoldmes sociaux, il faut prouver
davantage que l'existence d'un besoin commun pour

satisfaire awecde la correspondance. L'examen de

la correspondance entre les besoins, les eafmcit’

situadiotables d’'une part, et le programme d’autre

part, indique que les conesuaatatchtones appe-
lantad’'eggrd du territoire, du gouvernement et du

jeu, des rapperthifirents de ceux envisag par le

programme. €magient, [l'aspect central de
l'analyse raldttget angliorateur n'est pas le fait

gue les groupes appelants et suimbégalement

targeted ameliorative program is alleged to be underin- efavibti€s, mais que le programme visan€liorer la

clusive, one must recognize that exclusion from a
targeted or partnership program is less likely to be asso-
ciated with stereotyping or stigmatization or conveying

the message that the excluded group is less worthy of
recognition and participation in the larger society. Here,

the ameliorative purpose of the overall casino project
and the related First Nations Fund has clearly been

situation d'un groefevali€ pEcis plutt qua

ediemd un dsavantage dont pourrait souffrir tout

membre de latsofuoique I'on reproche au pro-
gramrekomteur cibd” d’'avoir un caraere trop
limitatif, il faut rectrengl’il est peu probable que le
fait d’exclure un groupe d’un progranmeraieiabli
en partenariat ait pour effet d’assecgoupe des

established. The First Nations Fund will provide bands eréstypes ou des stigmates ou encore de communiquer

with resources in order to ameliorate specifically social,
health, cultural, education, and economic disadvantages,
thereby increasing the fiscal autonomy of the bands and
supporting the bands in achieving self-government and
self-reliance. The First Nations Fund has a purpose that
is consistent with s. 15(1) of tt@harter and the exclu-
sion of the appellants does not undermine this purpose
since it is not associated with a misconception as to their
actual needs, capacities and circumstances. Lastly, with
respect to the nature of the interest affected, the targeted

le message qu’il est moins digne de reconnaissance et
egraiton au sein de la set” dans son ensemble.
Eretespobjet areliorateur du projet de casino
dans son ensemble et du Fonds ees Piainiis a
clairergedtabli. Le Fonds fournira aux bandes des

ressources en vue deedier aux dsavantages sur les

plans sociaux, cultuedenemigues ainsi qu’en

ematie saet’et déducation, accroissant ainsi leur

autonomie diea@cles aidarg aliser 'autonomie
gouvernementale et l'autosuffisance. Le Fonds des

2000 SCC 37 (CanlLll)
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arrangement and circumstances surrounding the First  &mesnihations a un objet compatible avec le

Nations Fund do not result in any lack of recognition of par. 15(1) @hdste, et I'exclusion des parties appe-

the appellants as self-governing communities. To the lantes ne comprometqadisddion de cet objet puis-

extent that there is any such effect in this respect, it is qu’elle n'esteesss Uine conception erree’de leurs

remote. besoins, capasitet situation efitables. Enfin, relative-
menta la nature du droit touehles mesures cit’s et
les circonstances entourant le Fonds des Rresi’
nations n’ont pas pour effet d’erqtier les parties appe-
lantes détre reconnues comme des commuesititu-
laires de I'autonomie gouvernementale. Dans la mesure
ou un tel effet existe, il esenu.

Therefore, the appellants have failed to demonstrate Parequosst, les parties appelantes n'ont pas
that, viewed from the perspective of the reasonable indi-emaihte que, consielfée du point de vue de la personne
vidual, in circumstances similar to those of the appel- raisonnable qui serait dans une situation ank@ogue °

lants, the exclusion from the First Nations Fund has the leur, leur exclusion du Fonds deseBraeations a
effect of demeaning the appellants’ human dignity. This pour effet de porter ateileter digni€ humaine.
conclusion was reached despite a recognition that the Cette conclugiotirée” malge’ la reconnaissance du
appellant and respondent aboriginal communities have fait que les comewaatgchtones appelantes et inti-
overlapping and largely shared histories of discrimina- eesnpartagent, dans une large mesure,ean de dis-
tion, poverty, and systemic disadvantage that cry out for crimination, de maedrdg dsavantage systiique
improvement. The contextual analysis reveals an almost qui appaieelioration de leur sort. L'analyse con-
precise correspondence between the casino project and textenadle tine correspondance presque parfaite

2000 SCC 37 (CanLll)

the needs and circumstances of the First Nations bands. entre le projet de casino d’'une part, ainsi que les besoins

The casino project was undertaken by Ontario in order et la situation desefesemations constites en

to further develop a partnership or a “government-to- bandes d’autre part. Le projet de caSirmteepris
government” relationship with Ontario’s First Nation par I'Ontario afin dgetbpper un partenariat ou des
band communities. It is a project that is aimed at sup- rapports de «gouverreeigemernement» avec les
porting the journey of these aboriginal groups towards Rr@winhations constitgeés en bandes. Il s’agit d'un
empowerment, dignity, and self-reliance. While it is not projet viaapgpuyer la marche de ces groupes autoch-
designed to meet similar needs in the appellant aborigi- tones vers la prise en charge de leey ldegdigmie”

nal communities, its failure to do so does not amount to et I'autosuffisance. Quoique ce projet ne soitpas con,

discrimination under s. 15. pouepobndre aux besoins similaires des commuezaut”
autochtones appelantes, ce faiequivaut pasa ‘de la
discrimination au sens de l'art. 15.

At this stage of the s. 15 jurisprudence, s. 15(2) of the Dagtsit 'actuel de la jurisprudence relatiee
Charter should be understood as confirmatory of I'art. 15, le par. 15(2) @hdete doit Etre considfé
s. 15(1). In that respect, claimants arguing equality comme ayant pour effet de confirmereta chort’
claims in the future should first be directed to s. 15(1) par. 1B(&¢tégard, les demandeurs quepehteront
since that subsection can embrace ameliorative pro- dans le futur des demaneles sondé droia 1'ega-
grams of the kind that are contemplated by s. 15(2). By e d#vraient d’abord invoquer le par. 15(1), puisque
doing that one can ensure that the program is subject to cette disposition vise les prograsiioedeams du
the full scrutiny of the discrimination analysis, as well genre de ceux emsisagpar. 15(2). En agissant ainsi,
as the possibility of a s. 1 review. However, in view of ils s’assureront que le programme fera I'objet de I'exa-
emerging equality jurisprudence, the possibility is not men approfondi effdets le cadre de I'analyse rela-
foreclosed that s. 15(2) may be independently applicable  atilze discrimination, en plus d'ouvrir la possitalit”
to a case in the future. d’'un examen fergdir I'article premier. Toutefoig, la

lumiere de la jurisprudenceaénte en maie dégalig,
il demeure possible que le par. 15(2) puisse s’appliquer
de faon indpendante dans umxentuelle affaire.
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Finally, the province did not acttravires in partner-
ing the casino initiative withindian Act registered

aboriginal communities. The exclusion of non-regis-

Enfin, la province n'a pas outre@ase$ pouvoirs en
mettant de I'avant le projet de casino en partenariat avec
les commeasaaititochtones inscrites en vertu de la

tered aboriginal communities did not act to define orLoi sur les Indiens. L'exclusion des communaag”

impair the “Indianness” of the appellants since the prov-
ince simply exercised its constitutional spending power
in making the casino arrangements. There is nothing in
the casino program affecting the core of the s. 91(24)
federal jurisdiction. Consequently, this casino program
cannot have the effect of violating the rights affirmed by
s. 35(1) of theConstitution Act, 1982 and does not

approach the core of aboriginality.
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the claim is based and the actual need, capacity, or  de correspondance, entre les motifs sur lesquels

circumstances of the claimant or others, (iii) the  d&g#ifion est forek et les besoins, les capesit”
ameliorative purpose or effects of the impugned ou la situaddtables du demandeur ou d'autres
law, program or activity upon a more disadvan-  personnes; (iii) I'objet ou I'effeli@eteur de la

taged person or group in society, and (iv) the loi, du programme ou de l@actioittest” eu
nature and scope of the interest affected by thegarda une personne ou un groupefalori€s
impugned government activity. As the following  dans laeci(iv) la nature et étendue du droit
discussion of those contextual factors will reveal, |  teugar I'activie gouvernementale contest”
conclude that no discrimination exists through the =~ Commewuélera I'examen de ces facteurs con-
operation of the casino program. textuels, jestime que I'exploitation du programme
relatif au casino ne eg pas de discrimination.
(a) Pre-Existing Disadvantage, Stereotyping, a) La préexistence d'un désavantage, de stéréo-
Prejudice or Vulnerability types, de prégugés ou d'une situation de
vulnérabilité

As | have already pointed out, this enquiry does Comme je 'ai &ja soulige, cet examen n’'en- 69
not direct the appellants and respondents to a “race  gage pas les parties appelantes eislemimgim”
to the bottom”, i.e., the claimants are not required une «course vers le bas», en d’autres mots les
to establish that they are more disadvantaged than ~ demandeurs ne sont pas temantlerdju’ils
the comparator group. However, it is important to ~ sont pkfavibri€s que le groupe de comparai-
acknowledge that all aboriginal peoples have been  son. Il est toutefois important de Inecouea”
affected “by the legacy of stereotyping and tous les peuples autochtones subissent les effets
prejudice against Aboriginal peoplesCdrbiere,  «de I'héritage de stéotypes et mjugés visant les
supra, at para. 66). Aboriginal peoples experience  peuples autochton€ssbiefe, précitt, au
high rates of unemployment and poverty, and face  par. 66). Les peuples autochtones sont aux prises
serious disadvantages in the areas of education, avec dedda@s<de chinage et de pauvestet
health, and housindg=éport of the Royal Commis- ils font facea d’importants dsavantages dans les
sion on Aboriginal Peoples, vol. 3, Gathering  domaines de éducation, de la samtét du loge-
Srength (1996), at pp. 108-114, 166-75, 366-69, mdrapport de la Commission royale sur les
438-44; see also U.N. Committee on Economicpeuples autochtones, vol. 3, Versun ressourcement
Social and Cultural Right€Concluding Observa-  (1996), aux pp. 126 128, 186197, 414417, et
tions of the Committee on Economic, Social and 494 a 501; voiregalement Comit’des droiteco-
Cultural Rights (Canada), E/C. 12/1/Add.31, 4 nomiques, sociaux et culturels des Nations Pnies,
Dec. 1998, at paras. 17 and 43; and Carol Agoc®bservations finales du Comité des droits écono-
and Monica Boyd, “The Canadian Ethnic Mosaicmiques, sociaux et culturels (Canada), E/C.
Recast for the 1990s” irBocial Inequality in  12/1/Add. 31, 10 €. 1998, aux par. 17 et 43; ainpi
Canada: Patterns, Problems, Policies (2nd ed.  que Carol Agocs et Monica Boyd, «The Canadian
1993), 330, at pp. 333-36). Ethnic Mosaic Recast for the 1990s»S0aiias

Inequality in Canada: Patterns, Problems, Policies
(2¢ éd. 1993), 330, aux pp. 32B336).

Apart from this background, the two appellant Indépendamment de ce contexte, les deu’®
groups face a unique set of disadvantages. groupes appelants foatufa@nsemble unique
Although the two appellant groups emphasize their — eladintages. Bien que les deux groupes appe-
respective cultural and historical distinctness as  lants fassent valoir leeocardidtinctif de leur
Metis and First Nations peoples, both appellant erithge culturel et historique respectif en tant que
groups submit that these particular disadvantages etisMt Pren@res nations, chaque groupe affirme
can be traced to their non-participation in, or que essvbntages particuliers sont imputakles °
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Newfoundland and Labrador Association of
Public and Private Employees Appellant

V.

Her Majesty The Queen in Right of

Newfoundland as represented by the
Treasury Board and the Minister of

Justice Respondent

and

Attorney General of Quebec, Attorney
General of New Brunswick, Attorney
General of British Columbia, Attorney
General of Alberta, Canadian Association
for Community Living, Canadian
Hearing Society, Council of Canadians
with Disabilities, Hospital Employees’
Union, British Columbia Government and
Service Employees’ Union, Health Sciences
Association, Women’s Legal Education
and Action Fund, and Canadian Labour
Congress [Interveners

INDEXED AS: NEWFOUNDLAND (TREASURY
BoArD) v. N.A.P.E.

Neutral citation: 2004 SCC 66.
File No.: 29597.
2004: May 12; 2004: October 28.

Present: McLachlin C.J. and Major, Bastarache, Binnie,
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
NEWFOUNDLAND AND LABRADOR

Constitutional law — Charter of Rights — Equality
rights — Gender discrimination — Pay equity — Pay
equity agreement signed in favour of female employees
in health care sector — Whether s. 9 of Public Sector
Restraint Act deferring commencement of wage adjust-
ment payments infringes right to equality — If so, whether
infringement justifiable — Canadian Charter of Rights

Newfoundland and Labrador Association of
Public and Private Employees Appelante

C.

Sa Majesté la Reine du chef de
Terre-Neuve, représentée par le
Conseil du Trésor et le ministre de
la Justice [Intimée

et

Procureur général du Québec, procureur
général du Nouveau-Brunswick, procureur
général de la Colombie-Britannique,
procureur général de I’Alberta,
Association canadienne pour I’intégration
communautaire, Société canadienne

de I’ouie, Conseil des Canadiens avec
déficiences, Syndicat des employés
d’hépitaux, Syndicat des fonctionnaires
provinciaux et de service de la Colombie-
Britannique, Association des sciences de
la santé, Fonds d’action et d’éducation
juridiques pour les femmes, et Congres du
travail du Canada Intervenants

REPERTORIE : TERRE-NEUVE (CONSEIL
DU TRESOR) ¢. N.A.P.E.

Référence neutre : 2004 CSC 66.
N© du greffe : 29597.
2004 : 12 mai; 2004 : 28 octobre.

Présents : La juge en chef McLachlin et les juges Major,
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE TERRE-
NEUVE-ET-LABRADOR

Droit constitutionnel — Charte des droits — Droits a
I’égalité — Discrimination fondée sur le sexe — Equité
salariale — Entente accordant [’équité salariale aux
employées du secteur des soins de santé — L’article 9 de la
Public Sector Restraint Act, qui reporte les réajustements
salariaux, porte-t-il atteinte au droit a l’égalité? — Dans
Uaffirmative, cette atteinte est-elle justifiable? — Charte
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and Freedoms, ss. 1, 15(1) — Public Sector Restraint Act,
S.N. 1991, c. 3, 5. 9.

Constitutional law — Charter of Rights — Reasonable
limits — Oakes test — Separation of powers — Whether
explicit recognition of separation of powers doctrine
should be added to Oakes test — Canadian Charter of
Rights and Freedoms, s. 1.

In 1988, the government of Newfoundland and
Labrador signed a Pay Equity Agreement in favour of
female employees in the health care sector including
those represented in collective bargaining by the appel-
lant union. In 1991, the same government introduced the
Public Sector Restraint Act, which deferred from 1988
to 1991 the commencement of the promised pay equity
increase (s. 9) and extinguished the 1988-91 arrears.
The effect of s. 9 was to erase an obligation the Province
had for approximately $24 million. The justification was
that the government was experiencing a financial crisis
unprecedented in the Province’s history. The government
adopted other severe measures to reduce the Province’s
deficit, including a freeze on wage scales for public sector
employees, a closure of hospital beds, and a freeze on per
capita student grants and equalization grants to school
boards. It also laid off almost two thousand employees
and terminated medicare coverage for certain items.
Grievances were filed on behalf of some female employ-
ees affected by the cut to pay equity. The Arbitration
Board ordered the government to comply with the origi-
nal terms of the Pay Equity Agreement, holding that s. 9
of the Act infringed s. 15(1) of the Canadian Charter of
Rights and Freedoms and that the infringement could not
be saved under s. 1. On judicial review, the motions judge
quashed the Board’s decision and dismissed the griev-
ances. He agreed that s. 9 infringed s. 15(1) but found the
infringement justifiable under s. 1. The Court of Appeal
upheld the motions judge’s decision. In so doing, one
appeal judge suggested that explicit recognition of the
separation of powers doctrine should be added to the s. 1
test.

Held: The appeal should be dismissed. Section 9 of
the Public Sector Restraint Act is constitutional.

When the provincial government signed the Pay
Equity Agreement in 1988, it changed the legal landscape

canadienne des droits et libertés, art. 1, 15(1) — Public
Sector Restraint Act, S.N. 1991, ch. 3, art. 9.

Droit constitutionnel — Charte des droits — Limites
raisonnables — Critere de 1’arrét Oakes — Séparation
des pouvoirs — Y a-t-il lieu d’ajouter la reconnaissance
explicite du principe de la séparation des pouvoirs au
critere de I’arrét Oakes? — Charte canadienne des droits
et libertés, art. 1.

En 1988, le gouvernement de Terre-Neuve-et-
Labrador a signé une entente accordant 1’équité salariale
aux employées du secteur des soins de santé, y compris
celles que le syndicat appelant représente dans le cadre
des négociations collectives. En 1991, le méme gou-
vernement a déposé la Public Sector Restraint Act, qui
reportait de 1988 & 1991 I’augmentation promise au titre
de I’équité salariale (art. 9) et annulait les arriérés pour
les années 1988 a 1991. L’article 9 avait pour effet d’ef-
facer I’obligation d’environ 24 millions de dollars que
la province avait alors. Le gouvernement a justifié cette
mesure par le fait qu’il traversait une crise financiere sans
précédent dans I’histoire de la province. Le gouverne-
ment a adopté d’autres mesures draconiennes destinées
aréduire le déficit de la province, dont le gel des échelles
salariales des employés du secteur public, la fermeture
de lits d’hopitaux et le gel des préts et bourses d’études
per capita et des subventions de péréquation destinées
aux conseils scolaires. Il a également mis a pied presque
deux mille employés et mis fin a I’application du régime
d’assurance-maladie a certains services. Des griefs ont
été déposé€s au nom de certaines employées touchées par
la réduction des dépenses au titre de I’équité salariale.
Le conseil d’arbitrage a ordonné au gouvernement de
respecter les conditions initiales de I’entente sur I’équité
salariale, en concluant que ’art. 9 de la Loi violait le
par. 15(1) de la Charte canadienne des droits et liber-
tés et que cette violation ne pouvait pas étre sauvegar-
dée par application de I’article premier. Lors du contrdle
judiciaire, le juge des requétes a annulé la décision du
conseil d’arbitrage et rejeté les griefs. Il a reconnu que
P’art. 9 de la Loi violait le par. 15(1), mais il a estimé
que cette violation était justifiable au sens de 1’article
premier. La Cour d’appel a confirmé la décision du juge
des requétes. Ce faisant, I’un des juges d’appel a proposé
que la reconnaissance explicite du principe de la sépara-
tion des pouvoirs soit ajoutée au critere relatif a ’article
premier.

Arrét : Le pourvoi est rejeté. L'article 9 de la Public
Sector Restraint Act est constitutionnel.

Le gouvernement provincial a signé, en 1988, une
entente sur 1’équité salariale qui a changé le paysage

2004 SCC 66 (CanLll)
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by creating enforceable contractual rights to end pay
discrimination by a procedure contractually binding on
all of the parties. This process converted pay equity from
a policy argument into an existing legal obligation for the
benefit of the female hospital workers. The purpose of the
Public Sector Restraint Act was to reduce the women’s
pay below this contractual entitlement and its intended
effect was to continue to pay women less than was paid to
men for work of equal value. Passage of the Act on April
18, 1991 put women hospital workers in a worse position
than they were on April 17, 1991.

The contextual factors listed in Law lead to the con-
clusion that the targeting of an acquired right to pay
equity amounted to discrimination within the meaning of
s. 15(1) of the Charter. First, a pre-existing disadvantage
is shown since “women’s jobs” are chronically under-
paid and the Act perpetuated and reinforced the idea that
women could be paid less for no reason other than the
fact that they were women. Second, the postponement of
pay equity did not correspond to the actual needs, capac-
ity or circumstances of the claimants. Indeed, it did just
the opposite. Third, the Act did not have an ameliorative
purpose in relation to the workforce. Fourth, since work
is an important part of life, the interest affected by the Act
was of great importance. In sum, s. 9 of the Act affirmed
a policy of gender discrimination which the provincial
government had itself denounced three years previously.

Section 9 of the Public Sector Restraint Act is jus-
tifiable under s. 1 of the Charter. The need to address
the fiscal crisis was a pressing and substantial legislative
objective in the spring of 1991. The crisis was severe.
The cost of putting pay equity into effect according to
the original timetable was a major expenditure. A lower
credit rating, and its impact on the government’s ability
to borrow, and the added cost of borrowing to finance
the provincial debt, were matters of great importance.
Moreover, the government was debating not just rights
versus dollars, but rights versus hospital beds, layoffs,
jobs, education and social welfare.

Courts will continue to look with strong scepticism
at attempts to justify infringements of Charter rights
on the basis of budgetary constraints. To do otherwise

juridique en créant des droits contractuels exécutoires
destinés a mettre fin a la discrimination salariale au
moyen d’un processus contractuel liant toutes les par-
ties. Ce processus a fait de 1’équité salariale, argument
de politique générale, une obligation juridique réelle
profitant aux employées d’hopitaux. La Public Sector
Restraint Act avait pour but de réduire le salaire auquel
les femmes avaient droit en vertu de leur contrat de tra-
vail et I’effet recherché était de continuer a leur verser
un salaire inférieur a celui des hommes exercant des
fonctions équivalentes. L’adoption de la Loi, le 18 avril
1991, a fait en sorte que les employées d hopitaux se sont
retrouvées dans une situation pire que celle dans laquelle
elles étaient le 17 avril 1991.

Les facteurs contextuels énumérés dans 1’arrét Law
amenent a conclure que cibler un droit acquis a 1’équité
salariale constitue de la discrimination au sens du par.
15(1) de la Charte. Premierement, il y a désavantage
préexistant étant donné que les « emplois occupés par des
femmes » sont chroniquement sous-pay€s et que la Loi
perpétuait et renforcait I’idée que les femmes peuvent
étre moins bien rémunérées simplement parce qu’elles
sont des femmes. Deuxiemement, le report de 1’équité
salariale ne correspondait donc pas aux besoins, aux
capacités ou a la situation propres aux demanderesses.
En fait, c¢’était plutdt le contraire. Troisiemement, la Loi
n’avait aucun objet d’amélioration en ce qui concernait
la population active. Quatriemement, étant donné que le
travail est un aspect important de la vie, le droit touché
par la Loi revétait une grande importance. Somme toute,
I’art. 9 de la Loi confirmait une politique de discrimina-
tion fondée sur le sexe que le gouvernement provincial
avait lui-méme dénoncée trois ans auparavant.

L article 9 de la Public Sector Restraint Act est justifia-
ble au sens de ’article premier de la Charte. La nécessité
de remédier a la crise financiére était un objectif 1égis-
latif urgent et réel au printemps de 1991. La crise était
grave. Les cofits nécessaires pour réaliser 1’équité sala-
riale selon I’échéancier initial représentaient une dépense
importante. La baisse de la cote de crédit et son incidence
sur la capacité d’emprunt du gouvernement ainsi que les
cofits supplémentaires lié€s aux emprunts nécessaires pour
financer la dette de la province €taient des questions trés
importantes. En outre, le gouvernement ne discutait pas
seulement de droits par opposition a des dollars, mais
également de droits par opposition a des lits d’hdpitaux,
a des mises a pied, a des emplois, a I’éducation et a 1’aide
sociale.

Les tribunaux continueront de faire montre d’un
grand scepticisme a 1’égard des tentatives de justifier,
par des restrictions budgétaires, des atteintes a des droits
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would devalue the Charter because there are always
budgetary constraints and there are always other pressing
government priorities. Nevertheless, the courts cannot
close their eyes to the periodic occurrence of financial
emergencies when measures must be taken to juggle pri-
orities to see a government through the crisis.

The government’s response to its fiscal crisis was
also proportional to its objective. First, as the pay equity
payout represented a significant portion of the budget, its
postponement was rationally connected to averting a seri-
ous financial crisis. Second, the government’s response
was tailored to minimally impair rights in the context of
the problem it confronted. Despite the scale of the fiscal
crisis, the government proceeded to implement the pay
equity plan, albeit at a slower pace. In addition, the gov-
ernment initiated a consultation process with the union to
find alternative measures. There were broad cuts to jobs
and services. The exceptional financial crisis called for
an exceptional response. In such cases, a legislature must
be given reasonable room to manoeuvre. Third, on a bal-
ance of probabilities the detrimental impact of a delay in
achieving pay equity did not outweigh the importance of
preserving the fiscal health of a provincial government
through a temporary but serious financial crisis. The seri-
ousness of the crisis, combined with the relative size of
the $24 million required to bring pay equity in line with
the original schedule, are the compelling factors in that
respect. The fiscal measures adopted by the government
did more good than harm, despite the adverse effects on
the women hospital workers.

While the separation of powers is a defining feature
of our constitutional order, it cannot be invoked to under-
mine the operation of a specific written provision of the
Constitution like s. 1 of the Charter. Section 1 itself
reflects an important aspect of the separation of powers by
defining certain express limits on legislative sovereignty.
Judicial review of governmental action long predates the
adoption of the Charter. Since Confederation, courts
have been required by the Constitution to ensure that leg-
islatures comply with the division of legislative powers.
The Charter has placed new limits on government power
in the area of human rights, but judicial review of those
limits involves the courts in the same role in relation to
the separation of powers as they have occupied from the

garantis par la Charte. Agir autrement aurait pour effet
de déprécier la Charte étant donné qu’il y a toujours des
restrictions budgétaires et que le gouvernement a tou-
jours d’autres priorit€s urgentes. Cependant, les tri-
bunaux ne peuvent pas fermer les yeux sur les crises
financieres périodiques qui, pour étre surmontées, forcent
le gouvernement a prendre des mesures pour gérer ses
priorités.

La réaction du gouvernement a la crise financiere
qu’il traversait €tait proportionnelle a son objectif.
Premiérement, comme les versements au titre de 1’équité
salariale représentaient une partie importante du budget,
il existait un lien rationnel entre leur report et la possibi-
lit€ d’éviter une crise financiere grave. Deuxiemement,
les mesures prises par le gouvernement afin de régler le
probleme auquel il faisait face étaient congues de maniere
a ne porter qu’une atteinte minimale a des droits. Malgré
I’ampleur de la crise financiere, le gouvernement a mis
en ceuvre le programme d’équité salariale, mais a un
rythme plus lent. En outre, le gouvernement a entrepris
de consulter le syndicat afin de trouver d’autres mesu-
res possibles. Les emplois et les services ont subi des
réductions majeures. La crise financiere qui était excep-
tionnelle commandait des mesures exceptionnelles. En
pareils cas, le 1égislateur doit disposer d’une marge de
manceuvre raisonnable. Troisiemement, selon la pré-
pondérance des probabilités, I’effet préjudiciable d’un
report de la réalisation de I’équité salariale ne 1’empor-
tait pas sur I’importance de préserver la santé financiere
d’un gouvernement provincial aux prises avec une crise
financiére temporaire mais grave. Les facteurs détermi-
nants a cet égard sont la gravité de cette crise, conjuguée
a I’importance relative de la somme de 24 millions de
dollars requise pour réaliser 1’équité salariale confor-
mément a I’échéancier initial. Les mesures financieres
prises par la province ont été plus bénéfiques que perni-
cieuses malgré les effets préjudiciables qu’elles ont eus
sur les employées d’hdpitaux.

Bien qu’elle soit I'une des caractéristiques déter-
minantes de notre régime constitutionnel, la sépara-
tion des pouvoirs ne peut pas étre invoquée pour nuire
a I’application d’une disposition écrite particuliere de
la Constitution comme 1’article premier de la Charte.
L’article premier lui-méme manifeste un aspect impor-
tant de la séparation des pouvoirs en définissant cer-
taines limites explicites de la souveraineté législative.
Le contrdle judiciaire des mesures gouvernementales
remonte a une €poque bien antérieure a I’adoption de
la Charte. Depuis la Confédération, les tribunaux sont
tenus par la Constitution de s’assurer que le Parlement
et les législatures respectent le partage des pouvoirs
législatifs. La Charte a assujetti a de nouvelles limites
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beginning, that of the constitutionally mandated referee.
It is not the courts which limit the legislatures. It is the
Constitution.

The doctrine of separation of powers is an important
concern, but the Oakes test, which is itself based on the
text of s. 1, provides the proper framework in which to
consider what the doctrine requires in situations where
legislative action is alleged to come into conflict with
entrenched constitutional rights. The suggestions that the
onus be transferred to an applicant to show that the exer-
cise of the claimed Charter right is reasonable, that the
Court exempt legislation embodying “policy initiatives”
from Charter review, and that the Court decline to con-
sider what, if any, less infringing measures were available
to the legislature to achieve its policy objectives, must all
be rejected.
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1991) which, at that point, had been ascertained
and agreed to by the government and the union.
The debt was payable on April 1, 1991. It was this
entitlement, due to an historically disadvantaged
minority in the workforce, that was targeted by the
Act.

I do not wish to be taken as agreeing with
counsel for the respondent that there is no direct
infringement of s. 15(1) when a government em-
ployer discriminates in the payment of wages for
work of equal value on the basis of the sex of the
employee. We do not get to that issue in this case.
For present purposes, it is sufficient to hold that the
question whether the targeting of acquired rights of
women hospital workers in this case was discrimi-
natory is clearly within the ambit of s. 15(1) scru-
tiny.

B. Does Section 9 of the Public Sector Restraint
Act Breach Section 15(1) of the Charter?

Counsel for the appellant concisely summarized
her s. 15(1) argument against the Public Service
Restraint Act:

It repudiates recognition by the state of the undervalua-
tion of work done by women, it identifies pay inequity for
women as acceptable and it repudiates state responsibil-
ity [as employer] for redressing systemic discrimination
for women.

While this description necessarily sacrifices nuance
in the interest of brevity, it certainly captures the
essence of the debate.

The provincial government has an uphill battle
contesting an infringement of s. 15(1) in light of
the opening clauses of the Pay Equity Agreement it
signed on June 24, 1988:

PURPOSE

1.1 To achieve pay equity by redressing systemic gender

salariale (1988, 1989, 1990 et 1991) dé€ja conve-
nues par le gouvernement et le syndicat. La dette
était payable le 1°" avril 1991. C’est ce droit, reve-
nant a une minorité historiquement défavorisée de la
population active, qui était ciblé par la Loi.

Je ne veux pas que I’on pense que je conviens
avec I’avocat de I’intimée qu’il n’y a aucune viola-
tion directe du par. 15(1) dans le cas ou, en matiere
de rémunération versée pour des fonctions équiva-
lentes, un gouvernement employeur fait preuve de
discrimination fondée sur le sexe du salarié. Nous
n’examinons pas cette question en 1’espece. Pour
les besoins de la présente affaire, il suffit d’affirmer
que la question de savoir s’il était discriminatoire de
cibler les droits acquis des employées d’hopitaux en
I’espece peut clairement faire 1’objet d’un examen
fondé sur le par. 15(1).

B. Larticle 9 de la Public Sector Restraint Act
viole-t-il le par. 15(1) de la Charte?

L’avocate de I’appelant a résumé succinctement
I’argument fondé sur le par. 15(1) qu’elle invoque a
I’encontre de la Public Sector Restraint Act :

[TRADUCTION] Elle annule la reconnaissance par I’Btat
de la sous-évaluation du travail des femmes, elle établit
que ’iniquité salariale a I’égard des femmes est accep-
table et elle rejette 1’obligation de 1’Etat [en tant qu’em-
ployeur] de remédier a la discrimination systémique dont
les femmes sont victimes.

Bien qu’elle sacrifie les nuances au nom de la con-
cision, cette description permet sirement de saisir
I’essence du débat.

Le gouvernement provincial peut difficilement
nier qu’il y a violation du par. 15(1), compte tenu de
la clause liminaire de I’entente sur 1’équité salariale
qu’il a signée le 24 juin 1988 :

[TRADUCTION]
OBJET

1.1 Réaliser I’équité salariale en remédiant a la discrimi-

discrimination in compensation for work performed

nation salariale systémique fondée sur le sexe dont

by employees in female dominated classes within
the bargaining units represented by AAHP, IBEW,
CUPE, NAPE and NLNU, and whose members are

sont victimes les membres des catégories d’emplois
a prédominance féminine qui font partie des unités
de négociation représentées par I’AAHP, la FIOE,
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employees covered by The Public Service (Collec-
tive Bargaining) Act, 1973. [Emphasis added.]

The value placed on a person’s work is more
than just a matter of dollars and cents. The female
hospital workers were being told that they did not
deserve equal pay despite making a contribution of
equal value. As Dickson C.J. observed in Reference
re Public Service Employee Relations Act (Alta.),
[1987] 1 S.C.R. 313, dissenting, at p. 368:

Work is one of the most fundamental aspects in a
person’s life, providing the individual with a means of
financial support and, as importantly, a contributory role
in society. A person’s employment is an essential com-
ponent of his or her sense of identity, self-worth and

le SCFP, la NAPE et le NLNU, et dont les membres
sont des salariés visés par la Public Service (Collec-
tive Bargaining) Act, 1973. [Je souligne.]

La valeur du travail effectué par une personne est
plus qu’une simple question d’argent. Les employées
d’hopitaux se faisaient dire qu’elles ne méritaient
pas un salaire égal malgré leur contribution égale.
Comme I’a fait remarquer le juge en chef Dickson,
dissident, dans le Renvoi relatif a la Public Service
Employee Relations Act (Alb.), [1987] 1 R.C.S. 313,
p. 368 :

Le travail est I’'un des aspects les plus fondamentaux
de la vie d’une personne, un moyen de subvenir a ses
besoins financiers et, ce qui est tout aussi important, de
jouer un role utile dans la société. L’emploi est une com-
posante essentielle du sens de I’identité d’une personne,

emotional well-being. Accordingly, the conditions in
which a person works are highly significant in shaping
the whole compendium of psychological, emotional and
physical elements of a person’s dignity and self-respect.
[Emphasis added.]

This case thus fits easily within the frame-
work established in Law v. Canada (Minister of
Employment and Immigration), [1999] 1 S.C.R.
497, which identified the affirmation of human dig-
nity and self-worth as a central purpose of s. 15(1)
of the Charter.

The effect of the Public Sector Restraint Act in
1991 was to affirm a policy of gender discrimina-
tion which the provincial government had itself
denounced three years previously. The Act draws
a clear formal distinction between those who were
entitled to benefit from pay equity, and everyone
else. The appropriate comparator group consists of
men in male-dominated classifications performing
work of equal value. That group was not similarly
targeted. They were paid according to their contrac-
tual entitlement. The adverse impact of the legis-
lation therefore fell disproportionately on women,
who were already at a disadvantage relative to male-
dominated jobs as they earned less money. It is
true that the Act targeted an advantage secured to
“female dominated classes”, and thus presumably
included some males, but such inclusion does not
change the result. The category of “female domi-
nated classes” was established in the original Pay

de sa valorisation et de son bien-&tre sur le plan émotion-
nel. C’est pourquoi, les conditions dans lesquelles une
personne travaille sont trés importantes pour ce qui est de
faconner 1’ensemble des aspects psychologiques, émo-
tionnels et physiques de sa dignité et du respect qu’elle a
d’elle-méme. [Je souligne.]

Le présent pourvoi s’inscrit donc facilement dans
le cadre établi par I'arrét Law c. Canada (Ministre
de ’Emploi et de I’'Immigration), [1999] 1 R.C.S.
497, ou la Cour a indiqué que ’affirmation de la
dignité humaine et de I’estime de soi constitue 1’ob-
jet central du par. 15(1) de la Charte.

La Public Sector Restraint Act de 1991 avait pour
effet de confirmer une politique de discrimination
fondée sur le sexe que le gouvernement provincial
avait lui-méme dénoncée trois ans auparavant. La
Loi établissait une distinction formelle claire entre
les personnes ayant droit a I’équité salariale et les
autres. Le groupe de comparaison a utiliser est celui
des hommes qui exercent des fonctions équivalen-
tes dans des catégories d’emplois a prédominance
masculine. Ce groupe n’était pas ciblé de facon
similaire. Les membres de ce groupe étaient rému-
nérés conformément a leur contrat de travail. Les
répercussions préjudiciables de la mesure 1égisla-
tive étaient donc ressenties de facon disproportion-
née par les femmes qui étaient déja défavorisées par
rapport aux catégories d’emplois a prédominance
masculine du fait qu’elles touchaient un salaire infé-
rieur. 11 est vrai que la Loi visait un avantage con-
féré aux [TRADUCTION] « catégories d’emplois a
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Equity Agreement, wherein the government for-
mally acknowledged that in relation to workers thus
defined the pay differential constituted “systemic
gender discrimination”.

The differential treatment did not arise merely
because of the type of job but rather because the job
is one that is generally held by women. Sex is a pro-
hibited ground of discrimination.

As to the government’s argument that the target-
ing of an acquired right to pay equity did not amount
to discrimination within the meaning of s. 15(1), the
contextual factors listed in Law, supra, provide a
useful (though not exhaustive) checklist.

(1) Pre-Existing Disadvantage

“Womens’ jobs” are chronically underpaid. As
Abella J.A. wrote in a 1987 law journal article:

The existence of a gap between the earnings of men
and women is one of the few facts not in dispute in the
“equality” debate. There are certainly open questions
about it, the two main ones being the width of the gap and
the right way to go about closing it. But no one seriously
challenges the reality that women are paid less than men,
sometimes for the same work, sometimes for comparable
work.

(R. S. Abella, “Employment Equity” (1987), 16
Man. L.J. 185, at p. 185)

Postponement of pay equity and extinguishment
of the 1988-91 arrears could reasonably be taken by
the women, already underpaid, as confirmation that
their work was valued less highly than the work of
those in male-dominated jobs. The Public Sector
Restraint Act reinforced an inferior status by taking
away the remedial benefits their unions had negoti-
ated on their behalf. This perpetuated and reinforced

prédominance féminine » qui, peut-on le présumer,
incluaient des hommes, mais une telle inclusion ne
change rien au résultat. La catégorie des « catégo-
ries d’emplois a prédominance féminine » était éta-
blie dans I’entente initiale sur I’équité salariale ou
le gouvernement reconnaissait formellement que,
pour les travailleurs ainsi définis, la disparité sala-
riale constituait de la [TRADUCTION] « discrimina-
tion systémique fondée sur le sexe ».

La différence de traitement résultait non pas sim-
plement du type d’emploi, mais plutdt du fait que
I’emploi en question était généralement occupé par
des femmes. Le sexe est un motif de discrimination
illicite.

En ce qui concerne I’argument du gouvernement
selon lequel le fait de cibler un droit acquis a I’équité
salariale ne constituait pas de la discrimination au
sens du par. 15(1), les facteurs contextuels énumé-
rés dans I’arrét Law, précité, constituent une liste de
contrdle utile (quoique non exhaustive).

(1) Le désavantage préexistant

Les «emplois occupés par des femmes » sont
chroniquement sous-payés. Comme [’écrivait la
juge Abella dans une revue juridique en 1987 :

L’écart salarial entre les hommes et les femmes est
I’un des rares points qui n’est pas remis en cause dans le
débat sur I’égalité. Certes, il nous faut encore répondre a
certaines questions, les deux principales étant I’étendue
de I’écart et comment le réduire. Mais personne ne doute
du fait que les femmes sont moins rémunérées que les
hommes, parfois pour le méme travail et parfois pour un
travail comparable.

(R. S. Abella, « Employment Equity » (1987), 16
Man. L.J. 185, p. 185; reprenant un extrait de la p.
258 du Rapport de la Commission sur [’égalité en
matiere d’emploi (1984).)

Les femmes, qui étaient déja sous-payées, pou-
vaient raisonnablement considérer que le report de
I’équité salariale et 1’annulation des arriérés pour
les années 1988 a 1991 confirmaient que leur tra-
vail était moins bien considéré que celui des titulai-
res d’emplois & prédominance masculine. La Public
Sector Restraint Act renforgait leur statut inférieur
en supprimant les mesures correctives avantageuses
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the idea that women could be paid less for no reason
other than the fact they are women: Law, supra, at
para. 64.

(2) Correspondence, or Lack Thereof, Between
the Ground or Grounds on Which the Claim
Is Based and the Actual Need, Capacity, or
Circumstances of the Claimant

The government conceded in the 1988 Pay Equity
Agreement that the women’s existing pay did not do
justice to their contribution. The postponement of
pay equity in 1991 therefore did not correspond to
the actual needs, capacity or circumstances of the
claimants. Indeed, it did just the opposite. This is not
a situation where the Province can be said to treat
employees differently on the basis of actual personal
difference between individuals.

(3) Ameliorative Purpose or Effect

This Act did not have an ameliorative purpose in
relation to the workforce. On the contrary, it rolled
back the ameliorative effects of the collective agree-
ments that required pay equity adjustments begin-
ning in 1988. It “erased” a debt of $24 million to
female hospital workers that fell due on April 1,
1991, prior to passage of the Act.

(4) The Nature and Scope of the Interest Affected
by the Impugned Law

Work is an important part of life. For many people
what they do for a living, and the respect (or lack of
it) with which their work is regarded by the commu-
nity, is a large part of who they are. Low pay often
denotes low status jobs, exacting a price in dignity
as well as dollars. As such, the interest affected by
the Act was of great importance.

The Act froze wage scales in the male-dominated
jobs as well as in the female-dominated jobs, but the

que leurs syndicats avaient négociées en leur nom.
Cela perpétuait et renforgait 1’idée que les femmes
peuvent &tre moins bien rémunérées simplement
parce qu’elles sont des femmes : Law, précité, par.
64.

(2) La correspondance, ou I’absence de corres-
pondance, entre le ou les motifs sur lesquels
I’allégation est fondée et les besoins, les
capacités ou la situation propres au deman-
deur

Le gouvernement a admis, dans I’entente sur
I’équité salariale de 1988, que le salaire versé aux
femmes ne rendait pas justice a leur contribution. Le
report de 1’équité salariale en 1991 ne correspondait
donc pas aux besoins, aux capacités ou a la situation
propres aux demanderesses. En fait, c’était plutdt
le contraire. Il ne s’agit pas d’un cas ou 1’on peut
affirmer que la province traitait des salari€s diffé-
remment en raison d’une caractéristique personnelle
différenciant des individus.

(3) L’objet ou I’effet d’amélioration

La Loi n’avait aucun objet d’amélioration en ce
qui concernait la population active. Bien au con-
traire, elle réduisait a néant les effets d’amélioration
des conventions collectives qui prescrivaient des
réajustements au titre de 1’équité salariale a comp-
ter de 1988. Elle « effacait » une dette de 24 mil-
lions de dollars qui devenait payable aux employées
d’hopitaux le 1°F avril 1991, avant 1’adoption de la
Loi.

(4) La nature et la portée du droit touché par la
loi contestée

Le travail est un aspect important de la vie. Pour
bien des gens, leur gagne-pain et le respect (ou 1’ab-
sence de respect) de la collectivité pour leur travail
représentent une grande partie de leur identité. Le
salaire peu élevé est souvent le signe d’un emploi
moins reconnu, ce qui n’est pas sans conséquence
tant sur le plan de la dignité que sur celui de la situa-
tion financiere. C’est pourquoi le droit touché par la
Loi revétait une grande importance.

La Loi gelait les échelles salariales tant des
emplois a prédominance masculine que des emplois
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men were already paid money for value whereas the
women were not.

I therefore conclude that both the trial judge
and the Court of Appeal were correct to affirm the
Board’s unanimous finding of a breach of s. 15(1).

C. Is Section 9 of the Public Sector Restraint Act
Saved by Section 1?

It should be stated at the outset that legislation
aimed at perpetuating pay inequity is a very serious
matter. Counsel for the respondent acknowledged at
the hearing that this is so, but argued that this is one
of those “exceedingly rare cases” where the issue is
not about “administrative convenience or cost sim-
pliciter or majorit[arian] [p]reference”. It is, he says,
about “the province’s ability to deliver on some of
its most basic social programs, such as education,
health and welfare”.

Oakes itself cautioned that “rights and freedoms
guaranteed by the Charter are not, however, abso-
lute” (p. 136). Section 1 permits a law to limit a
Charter right provided it is a “reasonable” meas-
ure that “can be demonstrably justified in a free and
democratic society”’. Demonstration of a reasonable
limit involves consideration of five related questions
with close attention to the factual context:

1. Does the law address a sufficiently important
legislative objective? “It is necessary, at a mini-
mum, that an objective relate to concerns which
are pressing and substantial.” (Oakes, at pp.
138-39)

2. Is the substance of the law “rationally con-
nected to the objective”? (Oakes, at p. 139)

3. Does the law impair the right no more than is
reasonably necessary to accomplish the legis-
lative objective, i.e., impair “as little as pos-
sible the right or freedom in question”? (R. v.

a prédominance féminine, mais les hommes tou-
chaient déja le salaire qu’ils méritaient pour leur tra-
vail alors que ce n’était pas le cas des femmes.

J’estime donc que le juge de premiére instance et
la Cour d’appel ont tous deux eu raison de confir-
mer la conclusion unanime du conseil d’arbitrage a
I’existence d’une violation du par. 15(1).

C. Larticle 9 de la Public Sector Restraint Act
est-il sauvegardé par application de ’article
premier?

Il faut dire, au départ, qu’une mesure législative
destinée a perpétuer I’iniquité salariale est quelque
chose de trés grave. L’avocat de I’intimée a reconnu
cela a I'audience, mais il a soutenu qu’il s’agit de
I’un de ces [TRADUCTION] « cas extrémement rares »
ou il n’est pas question de « commodité administra-
tive, de simples cofits ou de préférence exprimée par
la majorité ». Il y va, selon lui, de « la capacité de
la province de mettre en ceuvre certains de ses pro-
grammes sociaux les plus fondamentaux, comme
I’éducation, la santé et 1’aide sociale ».

Larrét Oakes méme précise que « [t]outefois, les
droits et libertés garantis par la Charte ne sont pas
absolus » (p. 136). L’article premier permet qu’une
regle de droit restreigne un droit garanti par la
Charte pourvu qu’il s’agisse d’une mesure « raison-
nable » « dont la justification puisse se démontrer
dans le cadre d’une société libre et démocratique ».
Pour déterminer si une restriction est raisonnable,
il convient d’examiner cinq questions connexes en
s’attachant étroitement au contexte factuel :

1. La regle de droit vise-t-elle un objectif Iégisla-
tif suffisamment important? « Il faut a tout le
moins qu’un objectif se rapporte a des préoccu-
pations urgentes et réelles. » (Oakes, p. 139)

2. Le contenu de la régle de droit a-t-il « un lien
rationnel avec I’objectif en question »? (Oakes,
p- 139)

3. La