B EYOND A NDREWS :
S UBSTANTIVE EQUALITY AND P OSITIVE
O BLIGATIONS AFTER ELDRIDGE AND V RIEND
Bruce Porter

Reflecting on the first year of equality
jurisprudence from the Supreme Court of Canada after
the release of the Andrews decision,1 Helena Orten,
Litigation Director of the Women’s Legal Education
and Action Fund (LEAF), wrote in 1990 of the new
relationship between law and policy, the courts and the
legislators. A new relationship had dawned with the
Court’s recognition that “disadvantag ed groups must be
the beneficiaries of positive action on the part of
government and others”: 2
The Supreme Court of Canada’s approach to
the constitutional right to equality, because it
is based on remedying disadvantage rather
than treating likes alike, means that laws that
have not benefited disadvantaged groups must
now do so. The justice system must provide
adequate protection against sexual assa ult and
racial violence, women must not be
disadvantaged by their reproductive capacity,
society must be reo rganized to allow full
participation of disabled people, even though
the advantaged have little or no compara ble
experience that engages the law.
It is to state the obv ious to say that this
purposive approach to equality will not be
socially or economically neutral. It will also
contribute to the chang e in the customary
relationship between the courts and the
governm ent. Although many of these changes
are considered controversial, what we have
seen over the last year is the developme nt of a
theoretical and jurisdictional framework that
has the potential to b e used to achieve the
constitutional goal of equality as it was
intended by its framers.

The theoretical and jurisdictional framework
developed in Andrews, however, did not produce the
new relationship between rights and politics that
equality seekers hoped for. When Helena died last year
of cancer, the courts had yet to recognize any general
“positive duty” of governments under section 15 to take
action to remedy disadvantage and inequality. Befo re
she died, she expressed the ho pe that the C ourt wou ld
make a long aw aited break through in th is direction in
two cases which appeared to raise squarely the issue of
positive measures required by section 15 — Eldridge v.
British Colum bia (Attorne y Gener al) 3 and Vriend v.
Alberta .4
In Eldridge, the issue was whether the province of
British Columb ia violated sec tion 15 by fa iling to
provide interpreter services for the deaf in the provision
of health care. In Vriend, the issue was whether the
province of Alberta violated section 15 by failing to
protect gays and lesbians from discrimination because
of sexual orientation. In both cases the Co urt of Appeal
decisions had rejected out of hand the notion that
section 15 creates “positive duties” on g overnments
either to provide benefits or to legislate necessary
protections for disadvantaged groups.5
One is reminded, on reading these two decisions of
the Supreme Court, of how tempered has our Charter
optimism become since the beginning of this decade. In
both decisions the Court harkens back to a time of
greater consensus about the Charter and the role of the
courts in standing up for the intere sts of vulnerab le
minorities.

3
1

2

A n d r ew s v. Law S ociety of B ritish Colum bia , [1989] 1
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In Vriend, Cory J., writing for the majority on
section 15, invokes without attribution Trudeau’s ideal
of a “just society.” Equality, he says, is a g oal which is
central to the Canadia n identity and “worth the arduous
struggle to attain.” 6 In a strong and eloquent defense of
the judiciary’s role under the Cha rter, Iacobuc ci J.,
writing for the majority in Vriend on section 1,
bemoans the daily griping about judicial intrusions
under the Charter and invokes the vision behind the
new “social contract” created with the Charter:7
Indeed, it seems that hardly a day goes by
without some comment or criticism to the
effect that under the Charter courts are
wrongfu lly usurping the role o f the
legislatures. I believe this allegation
misunderstands what took place and what was
intended when our country adopted the
Charter in 1981-82.
The Court’s decisions in Vriend and Eldridge reach
back to the spiritual core of the Andrews decision and
to Justice Wilson’s view of the ro le of the judiciar y in
protecting, in the words of John Hart Ely, “those groups
in society to whose needs and wishes elected officials
have no apparent interest in attend ing.” 8 Canada’s new
constitutional democracy, Iacobucci J. notes in Vriend,
is based on a concept that is “broader than the notion of
majority rule.” He cites Dickson C.J. in Oakes:9
The Court must be guided by the values and
principles essential to a free and dem ocratic
society which I believe to embody, to name
but a few, respect for the inherent dignity of
the human person, commitment to social
justice and equality, accommodation of a wide
variety of beliefs, respect for cultural and
group identity, and faith in social and political
institutions which enhance the participation of
individuals and groups in society.
He reaffirms the importance of a rights discou rse in
ensuring that the needs of marginalized groups are
actively engaged in the democratic process. It is the
role of the courts to infuse this discourse into Canadian
politics by engag ing in an on going dialo gue with
governments. 10
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Vriend at para. 68, per Cory J.
Vriend at para. 130, per Iacobucci J.
A n d r ew s at 152 citing J.H. E ly, Democracy and Distrust:
A T h e o ry o f Ju d i ci a l R e v ie w (Cambridg e: Harvard
University Pres s, 1980).
Vriend at para. 140 citing R. v. Oak es, [ 1 9 8 6] 1 S .C . R .
103 at 136.
Vriend at paras. 138-9, 142, 176, per Iacobucci J.

In Eldridge, La Forest, J. writes for a unanimous
Court of the history of disabled people in Canada as
one which is “largely one of exclusion and
marginalization” and of “persistent social and econom ic
disadvantage,” in which “their entrance into the social
mainstream has been conditional upon their emulation
of able-bod ied norms :” 11
For many hearing persons, the dominant
perception of deafness is one of silence. This
perception has perpetuated ignorance of the
needs of deaf persons and has resulted in a
society that is for the most part organized as
though everyon e can hear. 12
In Vriend, Cory J. notes that many will not
appreciate the “heavy and disabling burden” on gays
and lesbians of b eing exclu ded from hum an rights
protections. He cites the U.S. Supreme Court in Romer
v. Evans:13
These are protections taken for granted by
most people either because they already have
them or do not need them; these are
protections against exclusion from an almost
limitless numbe r of transactio ns and
endeavours that constitute ordinary civic life
in a free society.
Giving primacy to the court’s role in ensuring that the
needs of marginalized groups are not ignored by
legislatures relies on a reaffirmation of the positive,
remedial component of equality rights. The majority of
the Court affirms for the first time in Eldridge and
again in Vriend that sectio n 15 guarantees “substantive”
as well as “formal” equality.14 As frequently as the term
has been invoked before the Court by equality seekers,
this is the first time the majority of the Court has been
prepared to adopt it. In Eldridge, the Court interprets
Andrews as holding th at section 15 guarantees “a
measure of substantive, and not merely formal
equality.” In Vriend, the unanimous Court in Eldridge
is described as affirming “the Charter’s requirement of
substantive, not merely formal, equality” and
recognizing, as well, that “substantive equality may be
violated by a legislative om ission.” 15
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Eldridge at 613.
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Vriend at para. 98 citing Romer v. Evans, 116 S.Ct 1620
(1996) at 1627.
Eldridge at 615 . Vrie nd at paras. 82-83, per Cory J.
Previously, L’He ureux -Dub é J. a n d M cLachlin J. have
invoked the term in dissent in a numb er of cases.
Vriend at para. 83, per Cory J.
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The questio n, of course, is what the Court means
by “substantive equality.” The passage cited from
Andrews addresses only the fact that identical treatment
may produce inequality, and differential treatm ent will
not always re sult in inequality. Such an approach may
ensure that positive measures addressing particular
needs arising from disability, pregna ncy or sys temic
discrimination will not be found to be discriminatory,
but does not establish the framework for establishing
when such positive measures are required. There is a
significant further step involved between rejecting a
“same treatment” model of equality and accepting that
section 15 impos es a posit ive duty to address needs
arising from the distinctive or pressing needs of
disadvan taged grou ps protected by section 1 5.

D ISCRIMINATORY U NDERINCLUSION:
P OSITIVE D UTIES C IRCUMSCRIBED BY
F ORMAL E QUALITY
The Court has been v ery solid since Andrews in its
rejection of the “same treatment” model of equality.
The decision in Weathe rall, 16 that differential treatment
of male and female pri soners with respect to crossgender frisk searches did not violate section 15, flowed
directly from this principle. However, while
recognizing in that case that “different treatment may
be called for in certain cases to promote equality” the
Court stopped short of finding that these measures w ere
required by section 15.17
The problem in establishing when positive
measures are required under section 15 has been that
the paradigm of equality analysis laid down in
Andrews, while emphasizing that section 15 would have
a “large remedial component” and would be interpreted
within the broad framework of amelioratin g
disadvantage, did not provide any framework for
identifying when govern ments are o bliged to act to
achieve either of these purposes. The trigger for judicial
intervention was, in Andrews, a relatively traditional
discriminatio n analysis of distinctions within existing
laws. 18 What remains outside of this “application of the
law” is relegated in Andrews to a realm beyond the
ambit of section 15:19
This is not a gene ral guarante e of equalit y; it

individuals or groups within society in a
general or abstract sense, nor does it impose
on individuals or groups an ob ligation to
accord equal treatm ent to oth ers. It is
concerned with the application of the law.
The broader framework of positive obligations to
ameliorate disadvantage existing independently of
discriminatory distinctions w ithin applicable laws was
thus relegated to the margins in the first decade of the
Court’s equality analysis. The Co urt’s treatment of the
issue of positive ob ligations has been peripheral and
indecisive.
In Schachter, Chief Justice Lamer wrote for the
majority that “[i]n som e contexts it w ill be proper to
characterize section 15 as providing positive rights.” He
was critical of the notion of remedying inequality by
leveling downwards, or “equality w ith a venge ance,” as
had been done with social assistance benefits in Nova
Scotia when d isparities betw een eligibility of s ingle
mothers and single fathers led the Nova Scotia Court of
Appeal to strike dow n the bene fits of single mothers. 20
“While section 15 may not absolutely require that
benefits be available to single mothers,” w rote Lamer
C.J., “surely it at least encourages such action to relieve
the disadvan taged pos ition of person s in those
circumstan ces.” 21
This position was reiterated by the majority in
Haig where, dealing with freedom of expression,
L’Heureux-Dubé J. distinguished between two types of
obligations on government. The first is the requirement
that where a government chooses of its own ac cord to
extend a benefit “it may not do so in a discriminatory
fashion, and particularly not on ground prohibited under
section 15 of the Charter”:22
I would add that issues of expression may on
occasion be strongly linked to issues of
equality. In Schachter v. Canada, [1992] 2
S.C.R. 679, the Court said that section 15 of
the Charter is indeed a hybrid of positive and
negative protection, and that a government
may be required to take positive steps to
ensure the equality of people or groups who
come within the scope of section 15. It might
well be that, in the conte xt of a particular
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Weath erall v. Can ada (Attorney G eneral), [1993] 2
S.C.R. at 872.
Ibid .
A n d r ew s at 174.
Ibid . at 163-64.
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995.
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equality claim, those positive steps may
involve the provision of means of
expression to certain groups or
individuals.
As time went by, however, the relatively open-ended
comme nts in Schachter and Haig with respect to the
broader ambit of positive obligations were replaced by
comments suggesting that the issue of positive
obligations had somehow been decided in the negative.
In Thibaudeau, L’Heureux-Dubé J. stated that:
“Although section 15 of the Charter d oes not impose
upon governments the obligation to take positive
actions to remedy the symptoms of systemic inequality,
it does require that the government not be the source of
further inequality.” 23 Then in Egan, Lamer C.J., writing
for the majo rity, stated that:
It is clear that Parliament does not have any
constitutional obligation to provide benefits.
Howev er, once the decision has been ma de to
confer a benefit, it cann ot be appli ed in a
discriminatory manner. See Brooks v. Canada
Safeway Ltd., [1989] 1 S.C.R. 1219 at 1240;
Schachter v. Canada, [1992] 2 S.C.R. 679 at
721-22.
All of these statements, of course, were obiter dicta . In
none of the cases did any of the parties ask the Court to
find that the government had failed to comply with a
positive duty to address needs arising from
disadvantaged status in society. N evertheless , a
consensus seemed to be emerging on the Court that
positive measures beyond those required to remedy
discriminatory underinclusion were beyond the ambit of
section 15. The legacy of Andrews, Brooks and
Schachter seemed to be that, rather than opening the
door to an understanding of the profound positive
dimensions of the right to equality and government
obligations to ameliorate disadvantage as Helena Orten
had hoped, these early cases were taken as
circumscribing the limits of positive duties within the
confines of what was essentially a formal equality
model, devoid of any commitment to positive
obligations at the core of substantive protections of
rights.
Under the approach suggested by Lamer C.J. in
Egan, the government is under no obligation to provide
maternity benefits or parental benefits in order to ensu re
meaningful equality for w omen in th e workp lace. The
only obligation is to e nsure that once provided, such
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Thibaudeau v. Canada ( 1 9 95 ) , 1 2 4 D .L.R. ( 4th) 449 at
466 (S.C.C.) per L’Heureux -Dubé J.

benefit schemes do not discriminate. The government
similarly would be under no obligation to protect
disadvantaged groups from discrimination through
human rights legislation or to provide medical services
to people who are sick. The whole scheme of the
equality protections had come to spin around a missing
axis. There were positive obligations to remedy
discriminatory exclusion from benefits or legislation,
but not to remedy the more substantive violations of
rights existing inde penden tly of a statutory distinction.
On the face of it, what we have won explicitly from
the Court in Eldridge and Vriend with respe ct to
positive obligations is merely a retreat from the position
taken in Egan which suggests that the issue of positive
obligations has been decided in the negative. The issue
has now been decisively placed in the “undecided”
category. In Eldridge, La Forest J. s tates that: 24
It has been suggested that section 15(1) of the
Charter does not oblige the state to take
positive actions, such as provide services to
ameliorate the symptoms of systemic or
general inequality; s ee Thibaudeau, supra at
para. 37 (per L’Heureux-Dubé J.). Whether or
not this is true in all cases, and I do not
purport to decide the matter here, the question
raised in the presen t case is of a w holly
different order.
In Vriend, the majority of the Court goes a little
further in suggesting that there would be a basis for
finding a positive obligation to legislate or to act in
some circumstances, but still leaves the matter form ally
undecided.25
It is also unnecessary to con sider whether a
government could properly be subjected to a
challenge under section 15 of the Charter for
failing to act at all, in contrast to a case such
as this where it acted in an underinclusive
manner. It has been held that certain
provisions of the Charter, for example those
dealing with minority language rights (section
23), do indeed require a government to take
positive actions to ensure that those rights are
respected (see Mahé v. Alberta , [1990] 1
S.C.R. 342 at 393; Referenc e re Public
Schools Act (Man.), s. 79(3), (4) and (7),
[1993] 1 S.C.R . 839 at 862-63, 866).
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Eldridge at 621.
Vriend at paras. 63-64.
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It has not yet been necessary to decide in other
contexts wheth er the Charter might impose
positive obligations on the legislatures or on
Parliament such that a failure to legislate
could be challenged under the Charter.
Noneth eless, the possibility has been
considered and left open in some cases. For
example, in McKinney, Wils on J. made a
comment in obiter that “[i]t is not self-evident
to me that gov ernment c ould not be found to
be in breach of the Charter for failing to act”
(p. 412). In Haig v. Canada, [1993] 2 S.C.R.
995 at 1038, L’H eureux-D ubé J., speaking for
the majority and relying on comments made
by Dickson C.J. in Referenc e re Public
Service Employee Relations Act (Alta.), [1987]
1 S.C.R. 313, suggested that in some
situations, the Charter might impose
affirmative duties on the governm ent to take
positive action. Finally, in Eldridge v. British
Colum bia (Attorney G eneral), [1997] 3 S.C.R.
624, La Forest J., speaking for the Court, left
open the question whether the Charter might
oblige the state to take positive actions (at
para. 73). Howev er, it is neither necessary nor
appropriate to consider that broad issu e in this
case.
In both Eldridge and Vriend the appellants and
their supporting intervenors framed their section 15
claim within the formal equality paradigm of
discrimination — through under inclusion. They argued
that their claims did not require the Court to consider
whether governm ents have a positive oblig ation to
provide benefits or to legislate. The issue as they
defined it was whether a legislative omission or
underinclusion resulted in disc rimination within the
scheme for the provision of benefits or legislative
protections. It is significant, however, that in bo th
cases, the Court went well beyond the type of analysis
proposed by the appellants to adopt a more substantive
equality model incorporating positive obligations.
When one examines m ore closely what the C ourt
actually decided in these two cases and how decisively
it broke with the premises of the earlier paradigm of
formal underinclusion, one has to conclude that, in fact,
the Court is resisting the implications of its own
analysis. The Co urt has effecte d, in these ca ses, a
profound change in the approach to the analysis of the
“application of the law” under section 15 which has
prevailed since Andrews. While both decisions attempt
to remain within the earlier paradigm of underinclusion, they systematically remove all of the
premises o n which it is based.
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E LDRIDGE: T HE D UTY TO P ROVIDE
Preceding La Forest J.’s two sentence “abstention”
on the question of positive obligations in Eldridge,
which almost seems “pasted in,” is an unequivocal
rejection of any approach which would limit section 15
to challenging discriminatio n within existing programs
and not oblige governments to implement programs to
ameliorate disadvantage:26
In their effort to persuade this Court
otherwise, the respondents and their supporting interveners maintain that section 15(1)
does not oblige governments to implement
programs to alleviate disadvantages that exist
independ ently of state action. Adverse effects
only arise from be nefit program s, they aver,
when those programs exacerbate the disparities between the group claiming a section
15(1) violation and the general population.
They assert, in other wo rds, that gove rnments
should be entitled to provide benefits to the
general population without ensuring that
disadvantaged members of society have the
resources to take full advantages of those
benefits.
In my view, this position be speaks a th in and
impoverished vision of sec tion 15(1). It is
belied, more importantly, by the thrust of this
Court’s equality jurisprudence.
Justice La Forest proceeds to review section 15 and
human rights jurisprud ence to sho w that, particu larly in
adverse effects analy sis under human rights legislation,
it has been recognized that discrimination can accrue
from a failure to take positive steps to ensure equal
access to services. In this context he cites the majority
of the Court in Haig that “a government may be
required to take positive steps to ensure the equality of
people or groups who come within the scope of section
15.” 27
Justice La Forest attempts to put to rest the almost
universal misapplication by lower courts of Iacobucci
J.’s remarks in Symes, where he cautioned that we must
“distinguish between effects which are wholly caused,
or are contributed to, by an impugned provision, and
those social circumstan ces whic h exist independ ently of
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Eldridge at 621.
Ibid . at 623 citing Haig v. Canada (Chief Electora l
Officer), [1993] 2 S.C.R. 995 at 1041.
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such a provision .” 28 These remarks, La Forest J. notes,
were made in the context of a c oncern tha t, in Symes,
unless it was established that women disproportio nately
bear the cost of childcare, the Court could not find the
necessary connection between the impugned provision
and the social disadvantage of women.29 In other words,
the Court nee ded evide nce that, if it were to grant the
remedy sought, the disadvantage at issue would in fact
be ameliorated . This wo uld not be the case, according
to the Court, if businessmen were equ ally able to
claim the tax deduction. The “causation” requirement
set out in Symes, however, does not in any way
prevent section 15 from being app lied so as to require
governments to take positive measures to address issues
of social inequ ality whic h are not caused by the
application of existing law.
In Eldridge, the constitutional question as framed
by the appellants was whether the definition of
“benefits” in section 1 of the Medicare Protection Act30
violated section 15 by failing to include medical
interpreter services for the deaf, and whether the
Hospital Insurance Act31 and Regulations enacted
pursuant to section 9 of that Act violated section 15 by
failing to require that h ospitals provide medical
interpreter services for the deaf. The failure to provide
a service was thus tied to a distinction within existing
statutory provisions. F raming the failure to provide a
necessary service as an issue of statutory underinclusion, however, distorted the issue somewhat. In
order to establish the c onnection with the “application
of law” a kind of mythical “legislative act” or “decision
of elected legislators” wa s created w hich, in fact,
exaggerated the case for judicial deference to the
legislature. The discrimination at issue in Eldridge was
not really tied in any direct way to an act of the
Legislature or even to decisions of elected
representatives not to act. It was framed by the
appellants as a statutory “u nderinclus ion” prima rily
because that is how section 15 claims had always been
approach ed by the C ourt.
While the failure to provide interpreter services
could certainly be remedied by reading the
requirements sought by the appellants into the
Medicare Protection Act and the Hospital Insurance
Act, it is doubtful that such a remedy was the most
appropriate way to solve the problem. The problem was
not that interpreter services were not billed on a fee-for-
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Ibid. at 622 citing Symes v. Canada , [1993] 4 S.C.R. 695
at 764-65.
Ibid. at 622.
S.B.C. 1992, c.76.
R.S.B.C. 1979, c.180.

service basis as a m edical servic e or that th e Hospital
Insurance Act failed to require the provision of such
services. It was that those who had the authority and the
means to ensure that such services were provided —
officials within the Health Ministry and the hospital
administration — simply ignored the needs of a
marginalize d group.
The story leading up to Robin E ldridge’s inab ility
to commu nicate effectiv ely with he r physician a nd to
John and Linda Warren’s frightening experiences
during the birth of their tw ins when they could not fully
understand what their doctors and n ursing staff were
trying to communicate to them was n ot the story of a
discriminatory distinction in law created by the elected
legislators. It was, as Jus tice Wilso n imagine d it in
Andrews, a familiar story of governmen t officials
showing little understanding of, or inclination to attend
to the needs of, a disadvantaged minority. The issue
never reached the floor of the legislature.
Interpreter services for the deaf in the lower
mainland of British Columbia w ere provided until 1990
without any government funding by the Western
Institute for the Deaf and Hard of Hearing, a private,
non-profit agency. In 1989 the agency began
experiencing serious financial difficulties. Funding was
sought through officials at the M inistry of Health but
was turned down initially because the request came
midway through a fiscal year. In 1990 the agency w rote
to the Assistan t Deputy M inister, Com munity and
Family Health, notifying him that they could no longer
provide inte rpreter service s.
A briefing note was prepared for the Executive
Committee at the Ministry of Health by the Executive
Director of the Family Health Division. He noted that
the Institute had requested that interpreter services be
covered as an insured benefit und er the Medical
Services Plan but, “on examina tion, this is more to
highlight their p oint that this is a legitimate part of the
health care process rather than seeing it as an ideal
mechanism for the delivery of the s ervice.” 32 The
briefing note recommended funding as a grant/contract
rather than as a fee-for-service.33 The Executive
Committee discussed the request fo r less than tw enty
minutes and turned it down.34
The discrimination at issue in Eldridge, then,
directly arose from a program ceasing to exist and a
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Eldridge at 588; Appellants’ Factum, paras. 49-50, C O A
Exhibit 3, pp. 306-308.
COA Exhibit 3 Tab 1.
Ibid.
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decision by unelected officials within government not
to provide funding either for the existing program or a
new on e in order to m aintain the interp reter services.
Considering this typical exam ple of a failure to
provide for a need of a disadvantaged group under
section 15, the Court in Eldridge properly tried to focus
on the actual sou rce of the disc rimination — a failure to
provide for a need — rather than on legislative
underinclusion. The Court found no violation of section
15 in either of the impugned statutes and answered
“No” to the constitutional questions put by the
appellants. It found, instead, that the Medica l Health
Care Services Act delegates the power to determine
what “medically required services” are to be considered
“benefits” under the Act to the Medical Services
Commission. It was the decision of the Commission not
to include interpreter services as a required service,
rather than the legislation, which according to the Court
was con stitutionally sus pect. 35
Similarly, the Hospital Insurance Act leaves
hospitals with considera ble discretion to decide ho w to
allocate a global grant for general hospital services and
how to provide th eir services. Nothing in the legislation
precludes them from supplying sign language
interpreters. While hospitals are not subject to the
Charter in other respects, as the C ourt had fou nd in
Stoffman,36 here they are acting as the vehicle for the
delivery of “a comprehensive social program” and as
such are su bject to applic ation of the C harter.
The Court thus focused on the failure to provide for
a particular need and dispensed with the unnecessary
complexities of the Andrews analysis of a distinction in
law. In this type of “failu re to provide” discrimination,
the compariso n is not between those who are provided
a benefit and those who are denied it, as in the
traditional paradigm of underinc lusion. Rath er it is
between those who need a benefit in order to enjoy
equality and those who do not. The failure to provide
interpreter services has an adverse effect on those who
require such services in order to have effective
communication within the healthcare system. It denies
deaf people the equal benefit of the law and
“discrim inates against them in comparison with hearing
persons.” 37
Any failure to provide for a need may properly be
subject to section 15, then, where the failure to provide
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Eldridge at 599-600.
Stoffman v. Vanco uver General Hospital, [ 1 99 0 ] 3 .S . C .R .
483.
Eldridge at 624.
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creates an inequality between a disadvantaged group
protected by secti on 15 and those who are not
disadvantaged — betw een those w ho need th e benefit
or program and those who do not. In other words, it
would no longer be correct to state that the government
has no obligation to provide maternity benefits but once
provided, must do so without disc riminating. T he
approach adopted b y the unan imous C ourt in Eldridge
suggests that a failure to provide for the needs of
pregnant women would infringe section 15 because
failing to provide for such a need would discriminate
against wome n, who n eed the be nefit, in comparison to
men, wh o do not.
The resulting inequality at issue in Eldridge, of
course, is within the h ealthcare sy stem — a public
service for which the government is responsible. To the
extent that the Cou rt is able to hang on to its traditional
paradigm of underinclusion, it is by emphasizing the
obligation on governments to provide such services in
a manner which ensures that disadvantaged groups
“have the resources to take full advantag e of those
benefits.” 38 The question of necessary resources,
however, is not one which involves analysis of the law
so much as the complex ities of a government’s
interaction with various needs and claims upon its
resources. The violatio n of section 15 a t issue in
Eldridge did not arise when any particular legislation
was passed and proclaimed or any particular decision
made pursuant to the legislation. It was at the point
when the need aro se and go vernmen t or its delegate s
failed to respond that a violation of section 15 occurred.
In order to remain on more familiar section 15
terrain, the Court in Eldridge ties the section 15
violation to the exercise of discretion accorded by
statute. It finds that both the Hospit al Services
Commission under the Medical and Health Care
Services Act and the Hospitals under the Hospital
Insurance Act had the statutory discretion to provide
fundin g for interpreter services when the need arose.
Yet in its section 1 analysis, the Court focuses on the
decision of the Executive Committee of the Ministry of
Health not to allocate $150,000 of its budget to allow
the Western Institute for the Deaf and Hard of Hearing
to provide a province-wide service.39
Decisions not to provide, or failures to act in the
face of the need of vulnerable groups, can rarely be
pinpointed to one actor w ithin govern ment or to a
particular statute. Und er the emerg ing framew ork in
Eldridge, the violation occurs, essentially, with the
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unmet need, not with any particular statute or decision
pursuant to a statute. The Court in Eldridge recognizes,
when it comes to remedy, that there are “myriad options
available to the government that may rectify the
unconstitu tionality of the current system.” The
government is simply given the constitutional
responsibility to:40
ensure that sign lang uage interp reters wil l be
provided where necessary for effective
communication in the delivery of medical
services. Moreover, it is presumed that the
government will act in good faith by
considering not only the role of hosp itals in
the delivery of medical services but also the
involvement of the Medical Services
Commission and the Ministry of Health.
Thus, in Eldridge we see emerging a new approach
to substantive equality. The Court ultimately decided
that there was a governmental responsibility to address
the need for interpreter services in whatever manner it
found most appropriate and that the government had
failed to live up to tha t responsibilit y. The Court
appropriately departed from the “read-in” remedy
utilized for underinclu sive legislation and simply
ordered the government to meet its positive obligations
under section 15 by ensuring that the needs of the deaf
within the health care delivery system are properly
addressed. That respo nsibility could be met through the
creation of a new program, through funding of a nonprofit agency to provide the services, through the
inclusion of interpreter services as medical services or
by any other appropriate means. In response to the
Court’s decision, the Executive Comm ittee has in fact
directed that a new program be established. The
Ministry has consulted extensively with the De af,
Deaf/Blind and Hard of Hearing communities — the
groups which pre viously had no voice in the decisionmaking process. 41
It makes no sense to recognize that a violation of
section 15 may be created by the elimination of a
program and remedied by the creation of a new
program without at the same time admitting tha t a
failure to provide a program o r benefit may constitute
a violation of section 15. The point of the purposive
approach emerging from Eldridge is to focus on the
inequality which needs to be remedied by the provision
of a servic e or benefit rather than on the question of
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how the inequa lity is connec ted to an exis ting statute.
Once it is accepted th at a government has a
responsib ility to meet certain needs of disadvantaged
groups, which the Court accepts in Eldridge, then the
failure to meet these needs constitutes a violation of
section 15 at the moment the need arises and is ignored.
There is really no requirement of an “application of
law” beyond the requirement that it be within the
government’s jurisdiction to address the need.

V RIEND: T HE D UTY TO L EGISLATE
P ROTECTIONS
In Vriend, of course, the issue is a failure to
legislate rather than to provide funding for a service.
The connectio n to “law” is much m ore explicit tha n in
Eldridge. Here, as in Eldridge, the equality claim was
framed by the app ellants and b y most of the ir
supporting intervenors, w ithin the traditional paradigm
of underinclusion. No one argued that the obligation to
protect gays and lesbians from discrimination because
of sexual orien tation should be approached within the
context of a broade r obligation to le gislate hum an rights
protections for vulnerable grou ps. Rather, they argued
that once the legislature provides the benefit of human
rights protections to some groups, it cannot discrim inate
against gays and lesbians by denying them the same
protection from analogous discrimination. The
appellants thus took the position that there was no need
to decide the b roader issue of a positive o bligation to
legislate human rights protections.
As Diane Pothier has pointed out, this traditional
underinclusion paradigm relies on a comparison
between disadvantaged groups (“between grounds”)
rather than on the more important comparison between
a disadvantaged group and an advantaged group
(“within grounds”). 42 Gays an d lesbians a re entitled to
protection under the formal underinclusion analysis
only because women and racial minorities and other
disadvantaged groups ha ve them. T he traditional
paradigm thus forces an issue of sub stantive equ ality
into a somewhat distorted form, directed away from the
fundamental inequality that is really at issue in the case.
In Vriend, the Court accepts that the comparison
with other disadvantaged groups protected under the
Act justifies a finding of “for mal” inequ ality or underinclusion. However, it finds that the more important
distinction is that which derives from the substantive
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model of equality developed in Eldridge, between those
who ne ed the prote ction and th ose who do not: 43
The second distinction, and, I think, the more
fundamental one, is between homosexuals and
heterosexuals. This distinction may be m ore
difficult to see because there is, on the surface,
a measure of formal eq uality: gay or lesbian
individuals have the same access as
heterosexual individuals to the protection of
the IRPA in the sense that they could com plain
to the Commission about an incident of
discrim ination on the basis of any of the
grounds currently included. However, the
exclusion of the ground of sexual orientation,
considered in the context of the social reality
of discrimination against gays and lesbians,
clearly has a dispropo rtionate impact on them
as opposed to heterose xuals. There fore the
IRPA in its underinclusive state denies
substantive equality to the former group.
Moreover, in Vriend the Court makes e xplicit wha t is
implicit in Eldridge, that govern ment n eed not have
entered a particular legislative or benefit area in ord er
for a Charter claim to be made with respect to a failure
to act to address a need:44
The relevant subsection, section 32 (1)(b),
states that the Charter applies to “the
legislature and government of each province
in respect of all matters within the au thority of
the legislature of each province .” There is
nothing in that word ing to sugg est that a
positive act encroaching on rights is required;
rather the subsection speaks only of matters
within the authority of the legislature. Dianne
Pothier has correctly observed that section 32
is “worded bro adly enough to cover positive
obligations on a legislature such that the
Charter will be engaged even if the legislature
refuses to exercise its authority” (“The Sounds
of Silence: Charter Application When the
Legislature Declines to Speak” (1 996), 7
Constitutional Forum 113 at 115).
Whereas the positive equality obligations affirmed
in Eldridge could con ceivably b e circumsc ribed within
the r e q u ir e m ent that governments be nondiscriminatory in the provision of government services,
the majority in Vriend makes it clear that section 15
creates broader ob ligations to pro tect and pro mote
equality in all areas w here the go vernmen t has the
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jurisdiction to act. In response to the respondent’s
argumen ts that the inequality at issue in Vriend is not
within government legislation or services but within the
private arena, the Court answ ers simply that “[e]ven if
the discriminatio n is experien ced at the ha nds of priva te
individuals, it is the state that denies protection from
that discriminatio n.” 45 Legislative inaction or silence
should not be assumed to be neutral. It is only by
analysing its effects, whe ther in the pub lic or private
sphere, that the courts will determine whether such
inaction is consistent with the Charter’s guarantee of
equal benefit and protection of the law.46
In the context of so clear and unambiguous an
affirmation of positive obligations under section 15, it
is difficult to understand the logic of the Court’s
abstention with respe ct to the positiv e obligation to
legislate in the human rights field. Clearly the
obligation to have hu man rights le gislation flows
directly from the substantive equality analysis taken
over from Eldridge. If the obligation to protect gays and
lesbians derives from the discriminatory effect of
failing to provide protection to a group which faces
widespread discrimination, surely that obligation
applies equally to all groups needing protection from
discrimination. While a finding of a violation of formal
equality could perhaps be remedied by revoking human
rights legislation entirely, such an u nthinkable measure
would clearly violate the guarantee of substantive
equality. Not only would gays and lesbians be
disproportio nately impacted by an ab sence of human
rights legislation, so would Blacks and people of
colour, Jews, people w ith disabilities, welfare
recipients, wome n, youth , religious minorities and
every other group which ne eds hum an rights
protections. The Court’s affirmation of a substantive
equality analysis rather than a formal equ ality analysis
based on underinclusion makes human rights
legislation, appropriately, a constitutiona l requireme nt.

T HE INTERNATIONAL H UMAN R IGHTS
M ODEL: P OSITIVE O BLIGATIONS AT
T HE C ORE OF S UBSTANTIVE R IGHTS
The Court’s obvious reluctance to take the step of
recognizing positive obligations to legislate under the
Charter is puzzling in light of its recognition in other
cases of the impo rtance of intern ational hum an rights
which “reflect the values and principles that unde rlie
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the Charter itself.” 47 Within international human rights
jurisprudence, the idea of trying to understand
fundamental human rights in the absence of positive
obligations to legislate or to provide for the needs of
disadvantaged groups is sim ply unthin kable. The
Universal Declara tion of Hum an Rights 48 and
subsequent human rights instruments are most
fundam entally an expression of a resolve by
governm ents to protect, through legislation and other
positive measures, vulnerable groups in society from
violations of their human rights. Canada has bound
itself to obligations in internationa l human rig hts to
legislate protections for vulnerable groups an d to
provide, to the maximum of available resources, what
is necessary to guarantee their fundamental human
rights. Our strong commitment to the rule of
international human rights law would seem to be a
fundamental component of the distinctive Canadian
identity affirmed by Cory J. for the majo rity in Vriend.
Chief Justice Dickson, writing for the majority of
the Court in Slaight Communications, cited his earlier
words in Reference Re Public Service Relations Act
(Alta) that: 49
The content of Canada’s international human
rights obligations is, in my view, an important
indicia of the meaning of the ‘fu ll benefit of
the Charter’s protection.’ I believe that the
Charter should ge nerally be presum ed to
provide protection at least as great as that
afforded by similar provisions in international
human rights documents which Canada
ratified.
Applying this basic interpretive approach to the issues
before the Court in Eldridge and Vriend would suggest
that a basic starting point of any analysis should be an
assumption of positive obligations to provide for needs
and legislate nece ssary prote ctions. W ith respect to
disabilities, the obligation on governments in Canada
under international law is to take positive action:50
The obligation of States parties to the
Covenant to promote progressive realization
of the relevant rights to the ma ximum o f their
available resources clearly requires Governents to do much more than merely ab stain

from taking measures which might have a
negative impact on persons with disabilities.
The obligation in th e case of su ch a vulne rable
and disadvantaged group is to take positive
action to reduce structural disad-vantages and
to give appro priate preferen tial treatment to
people with disabilities in order to achieve the
objectives of full participation and equality
within society for all persons with disabilities.
This almost invariably means that additional
resources will need to be made available for
this purpose and that a wide ra nge of spe cially
tailored measures will be required.
Similarly, with regard to the right to equality and
non-discrimination at issue in Vriend, the International
Covenant on Civil and P olitical Rights establishes that
“where not provided for by existing legislative or other
measures” governments are obliged to “to adopt such
legislative or other measures as m ay be nec essary to
give effect to the righ ts ...” 51 The Hum an Rights
Comm ittee has made it clear that governm ents are
obliged to legislate prote ctions from d iscrimination in
both the private and public spheres.52
In Eldridge, the Court’s formal abstention on the
question of broader positive obligations emanating from
section 15 was inconsistent with its analysis of
substantive equality, but unders tandable given the fact
that the issue did not directly arise in the case. In
Vriend, howev er, the Cou rt’s refusal to dec ide the
question of whether there is an overridin g obligation to
legislate human rights protections has remedial
consequences which are simply unacceptable in the
type of constitutional democracy affirmed by the
majority of the Court.
In his discussion of remedy in Vriend, Major J.
draws out the implications of the majority’s abstention
on the question of the obligation to legislate:53
The issue may be that the Legislature wou ld
prefer no human rights Act over one that
includes sexual orientation as a prohibited
ground of discrimination, or the issue may be
how the legislation ought to be amended to
bring it into conformity with the Charter. That
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determination
Legislature.

is

best
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to

the

Consider our predica ment. A J ustice of the Supreme
Court of Canada, guardian of the sacred constitutional
rights of which, according to the majority, we are to be
so proud, is inviting the legislature of a province to
make Canada into an outcast of the world h uman righ ts
community by revoking all human rights protections for
vulnerable groups. A s a remedy to a finding of
unconstitutionality, it is suggested that the Province of
Alberta could place Canada in clear violation of
virtually every international human rights treaty we
have ratified. In what the majority calls a “dialogue”
betw een the courts and the legislatures designed to
enhance the democratic process,54 the legislature is
informed that it could remedy a violation of th e equality
rights of one grou p by remo ving them from all —
licensing invidious racism, anti-semitism, homophobia,
racial and sexual harassment of all kinds, any kind of
discrimination against people with mental or physical
disabilities and the denial of jobs and h ousing an d basic
services to the most vulnerable groups in society.
Rather than following the logic of its affirmation of
substantive equality and positive obligations, and
stating that such an un thinkable rem edy wo uld
constitute an egregious violation of section 15, the
majority in Vriend distinguishes itself from Major J.
merely on the basis of assump tions as to legislative
preference:55
It is reasonable to assume that, if the
legislature had been faced with the choice of
having no huma n rights statute or having one
that offered protection on the ground of sexual
orientation, the latter option would have been
chosen.

C ONCLUSION

not deciding the issue of the obligation to leg islate
when in fact the determination of that issue is the very
core of its new approach to substantiv e equality.
The peculiar Canadian resistance to the notion that
the Charter imposes positive obligations on
governm ents to provide legislative and social protection
for disadvantaged groups — so central to international
human rights norms — is not confined to the Supreme
Court. Our political and legal culture, as has been so
sadly evident in some of the public and political
response to the Court’s decision in Vriend, is imbued
with what rang es from ske pticism to ou tright hostility
toward the idea of co urts ordering governm ents to
legislate or provide benefits. This tendency, which runs
across the political spectrum, has seriously skewed our
approach to human rights in Canada, particularly as the
issues of substantive inequa lity loom larger.
In the thirteen years sin ce section 1 5 came in to
effect we have witnessed alarming inc reases in hunger,
homelessness, poverty and exclusion among many of
the groups protected by section 15. Increasingly,
governments have withdrawn from programmatic and
legislative commitm ents to remedying substantive
inequality. International human rights bodies have
voiced increasing concern over these developments,
urging the courts and human rights commissions to be
more rigorous in applying the Charter and human rights
legislation to substantiv e human rights violation s in
Canada.57 Their concerns and recommendations have
been ignored. Equality claims advanced by the poorest
members of society hav e been alm ost universa lly
rejected by lower courts, with governments arguing for
the narrowest possible reading of equality rights,
complete ly at odds with commitments in international
law.58

57

W e recall from the late Thomas Kuhn that as
scientific paradigms begin to break down and make
way for new ones, the anomalies that were p reviously
swept to the side become increasingly disturbing and
threatening to the viability of the whole approach.56 The
same is apparently true of legal paradigm shifts. The
inconsistencies that becom e particularly d isturbing in
Vriend arise only to the extent that the Court insists on
clinging to a familiar parad igm of form al equality w hile
at the same time moving beyond it. The Court say s it is
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In Eldridge and Vriend the Court has provided us
with the legal tools to challenge the most i mportant
inequalities in society arising from government
acquiescence in the face of violations of fundamental
human rights. In retreating from an explicit statement
affirming positive obligations to legislate and provide
benefits, however, and reminding us that Parliament
and the legislatures have the final say in Canada
through the “notw ithstanding clause,” the Court may
also be sending a message that it’s role is limited. It is
only one voic e in the rights “dialogue.” Substantive
rights must become part of public as well as legal
discourse. If a new paradigm of substantiv e rights is to
prevail, it will require changes in many areas, not just
in equality jurispruden ce and no t just in the Cou rt.
Human rights commissions, government officials, legal
practitioners, politicians and the media must be
convin ced to approach the question of rights in a new
way, more integrated with the norms of inclusive
democracy, international human rights norms and
fundamental social justice. In Vriend and Eldridge the
Court has taken an important initiative toward framing
a new paradigm of substantive equality. There is a lot
of work to be done to fill it in and give it effec t.

Bruce Porter
Director, Centre for Equality Rights in
Accommodation (CERA).
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