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Economic and Social Rights in an
Era of Governance and Governance
Arrangements in Canada: The Need to
Re-visit the Issue of the Implementation
of International Human Rights Law

LUCIE LAMARCHE

This chapter is not about the “legal” nature of social and economic
rights, despite its title. It will nevertheless take as a basis of discus-
sion the United Nations International Covenant on Economic, Social
and Cultural Rights (CESCR), which Canada ratified in 1976," while
keeping in mind that all human rights are interdependent, indivis-
ible, and guaranteed by different international human rights instru-
ments.> Generally acknowledging the indivisibility of all human
rights, as well as of the legal nature of economic and social rights, is
not the same as saying that the domestic implications of such recog-
nition are well understood by the courts or by the governments in
Canada. In that regard, Canadian and foreign academics have writ-
ten excellent pieces both about the legal nature of economic and
social rights and its consequences’ and about the Charter implica-
tions of the CESCR ratification by Canada.# The time to revisit the
consequences of what was probably the most unnoticed Canadian
commitment at the time of signature, ratification, and acceptance by
provinces — namely, the CESCR and its obligations in practice — has
now come about. Despite three decades of Canadian adherence to
the UN human rights framework, including the International Bill
of Rights and its associated instruments, no one can seriously pre-
tend that Canadians are better off today. In fact, data shows the
exact opposite.’

Carmody, Chios. Is Our House in Order?: Canada'a Implementation of International Law.
: McGill-Queen's University Press, . p 122

http://site.ebrary.com/id/10580969?ppg=122

Copyright © McGill-Queen's University Press. . All rights reserved.

May not be reproduced in any form without permission from the publisher,

except fair uses permitted under U.S. or applicable copyright law.



116 Canada’s Implementation of International Law

Civil society’s organizations are better informed today about the

7% in respect of human rights

role of governments as “duty holders
and are active at the international level, notably when the time has
come for the UN Experts’ Committee to assess the domestic imple-
mentation of economic and social rights guaranteed under the CESCR.7
Ass a consequence of civil society intervention, the committee is being
more and more critical of Canadian governments” poor understand-
ing of their international obligations — whether at the federal, terri-
torial, or provincial level. Obviously, in this regard our house is not
seen to be in order.

That said — and the problem has been written about extensively by
other authors — I want to raise some issues that make the architec-
ture of this “house” even more complex in an era of decentraliza-
tion, privatization, and new governance arrangements. Until quite
recently, accountability concerning international human rights was
restricted to judicial accountability. The expectation seemed to be
that the proper levels of government would implement internation-
ally guaranteed economic and social rights by adopting appropriate
legislation in conformity with the Canadian Charter of Rights and
Freedoms. But times are changing.

In the first section of this chapter I intend to re-visit some assess-
ments of the implementation of CESCR made by the UN Experts’
Committee regarding Canada, in order to illustrate some unspoken
challenges that these assessments raise in the context of the Canadian
federation. In addition, I would like to underline that the committee’s
observations do not necessarily provide useful guidance concerning
the challenges raised by the context of the Canadian federation.

The second section will address the modern notion of governance,
as opposed to a more classical reading of jurisdictional issues as re-
lated to social law and social rights in Canada. Increasingly, the
“international personality” of Canada is challenged by the internation-
al action of provinces and subordinate-level agencies of governments.
If we accept a broad definition of social rights, it is possible to main-
tain that such actors are now playing a decisive and autonomous
role in respect of them, although this behaviour is sometimes uncon-
trolled and contradictory.

The third section will raise questions related to the notion of ac-
countability in the context of new governance arrangements. What
can we really expect from the classical actors in the Canadian fed-
erative regime as they outsource in a more systematic manner their
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I[nternational Human Rights Law 117

obligations in the field of economic and social rights? Using some on-
going research in Quebec,® [ will offer examples to illustrate the point.
At their core, the questions I raise concern as much the role of non-
state actors and public subgovernmental actors as federal and provin-
cial governments in the same role. Accordingly, putting our house in
order may require renewed attention and a renewed framework.

ECONOMIC AND SOCIAL RIGHTS IN CANADA:
THE MYSTERIES OF A FEDERAL STATE

Hugo Cyr argues that the Labour Conventions® case of 1937 rightly
concluded that a distinction should be made between the federal
government’s treaty-making power and the implementation process
of a treaty in the context of Canadian federalism. He proposes that
such a distinction respects the jurisdictional powers of provinces as
provided for by the Constitution Act, instead of subordinating them
to the Canadian Parliament.

Cyr’s analysis seems to me to be incomplete in regard to social law
and social rights in Canada. In fact, for a long time provincial and
federal jurisdictions had been more in a cooperative than in a com-
petitive relationship in regard to social law, something that ended
in the 1990s when the Liberal government started to off-load social
responsibilities onto the provinces in a unilateral manner.’® The
fact that the Supreme Court of Canada’s decision in Reference re
Employment Insurance Act (2005)'" was followed by an agreement
between Quebec and the federal government™ confirms — rather than
denies — this harsh reality. After all, this was about Quebec!

Social law in Canada today is indeed a complex amalgam of
cooperation, confrontation, transfer of tax points, debate about na-
tional standards, and off-loading onto the provinces.?3 But as com-
plex as it may be, the current state of social law needs to be assessed
against the fact that Canada’s ratification of the CESCR in 1976
proceeded with absolutely no provincial opposition. The Labour
Conventions case thus becomes more or less irrelevant. What really
matters is the implementation of international human rights law in a
federated state such as Canada in light of the systematic and generally
resistant attitude of the provinces. In other words, although it sounds
reasonable to promote the distinction made between treaty-making
and treaty implementation in the Labour Conventions case, it seems
that provincial governments chose the opposite approach when
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118 Canada’s Implementation of International Law

confronted by issues related to the international monitoring of their
commitments under the CESCR. What I will assert is that they ha-
bitually ignore the monitoring process and behave as though treaty-
making and treaty implementation in respect of social obligations
are both a federal issue.

In the last decade various provinces have been asked by various
UN committees, and in particular by the CESCR Experts Committee,
to properly implement economic and social rights guaranteed under
the CESCR. These demands normally are consolidated in the con-
cluding observations that the committee adopts after having exam-
ined periodic implementation reports produced by Canada. Here it
1s important to recall that CESCR article 28 states that the provisions
of the covenant shall extend to all parts of federal states, without
limitation or exception.™

For this reason, the CESCR committee occasionally has expressed
itself in a double-aspected manner. When adopting its concluding ob-
servations in 1998, the committee spoke directly to the provinces:

The Committee notes with concern that at least six provinces

in Canada (including Quebec and Ontario) have adopted “work-
fare” programmes that either tie the right to social assistance to
compulsory employment schemes or reduce the level of benefits
when recipients, who are usually young, assert their right to
choose freely what type of work they wish to do. In many cases,
these programmes constitute work without the protection of
fundamental labour rights and labour standards legislation.

The Committee further notes that in the case of the Province

of Quebec, those workfare schemes are implemented despite the
opinion of the [Quebec] Human Rights Commission and the
decisions of the Human Rights Tribunal that those programmes
constitute discrimination based on social status or age.'s

However, in its conclusion the committee recommended specific
changes directed at the federal government: “The Committee, as in its
review of the previous report of Canada, reiterates that economic and
social rights should not be downgraded to ‘principles and objectives” in
the ongoing discussions between the Federal Government and the
provinces and territories regarding social programmes. The Committee
consequently urges the Federal Government to take concrete steps to
ensure that the provinces and territories are made aware of their legal
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I[nternational Human Rights Law 119

obligations under the Covenant and that the Covenant rights are en-
forceable within the provinces and territories through legislation or
policy measures and the establishment of independent and appropriate
monitoring and adjudication mechanisms.”

In 2006 the committee appeared to return to an understanding of
international law that conceives of Canada as a federal state with
shared responsibility for Canada’s obligations in the sense that is re-
iterated in its 1998 recommendation. On the other hand, it also tried
to avoid the problem of overreaching by proposing what may look
more like a “unitarian state” solution to the case of Canada: “The
Committee reiterates its concern that federal transfers of social assist-
ance and social services to provinces and territories still do not in-
clude standards in relation to some of the rights set forth in the
Covenant.”’7 The committee seems to be hereby insinuating, without
more analysis or justification, that the only means of guarantecing
respect for the CESCR in a federated state is to ask the federal govern-
ment to control such matters by adopting national standards.

It is true that national standards had been a preferred way of con-
trolling federal expenses and transfers to provinces in the field of
social rights. The classic example is the original Canada Assistance
Act™ (until its abrogation) and now the Canada Health Act.*® Some
may believe that the “national standards” approach may represent
the most efficient way politically to implement the CESCR in Canada.
But a political solution is not a legal answer to the complex 1ssue of
the relationship between the provincial and federal governments in
Canada and the question of responsibility for international human
rights. It is quite clear that Quebec, for example, would disagree
with a “unitarian state” approach to the problem.

The cescr Experts Committee also operates under the impression
that an institutional mechanism called the Federal-Provincial-
Territorial (FPT) Human Rights Committee is an existing and valid
procedure in Canada. Yet in a public presentation at the University
of Ottawa in March 2007, former Liberal justice minister Irwin
Cotler quite rightly reminded the public that he regretted not having
had the time during his mandate to revitalise the committee — a com-
mittee that has not seriously met for the last seventeen years!

Quite clearly, the question of the implementation of economic and
social rights in Canada goes beyond the scope of the constitutional
debate: provinces simply do not care about economic and social
rights and find an “anti-Labour Conventions” approach convenient
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120 Canada’s Implementation of International Law

as a means of cloaking the issue of their responsibility for inter-
national human rights obligations. Would the revival of the FPT
Human Rights Committee fix it? An unqualified “yes” could be dan-
gerous, since the provinces are otherwise more and more assertive
on the international stage, but my point is here that they are assert-
wve precisely when they want to be. When they do not want to be,
then responsibility is another matter.

INTERNATIONAL LAW
AND THE PROVINCES: “OUTCOME”?

The case of Quebec is undoubtedly the most interesting when we
look at the assertion of international personality by Canadian prov-
inces. The following statement by the government of Quebec speaks
for itself:

Increasing numbers of norms and standards resulting from inter-
national conventions and agreements have a direct impact on the
responsibilities of the Government of Quebec. Its ability to make
collective decisions, enact legislation, and adopt regulations is
now influenced by these international norms. The government
can cither be subjected to these changes or strive to influence
events in a direction favourable to its interests and the values

of Quebec’s society. Quebec has opted for the second alternative.
In order to achieve this, it must be able to join the networks re-
sponsible for setting the norms, have access to foreign decision-
makers, and avail itself of every possible means in order to have
a real influence in the international arena.?®

Two priorities flow from this position: (1) the government of Quebec
wishes to increase its presence and participation in international or-
ganizations, as well as in negotiations and discussions dealing with
Quebec’s interests, and (2) the government of Quebec wishes to inten-
sify relations with political and economic decision makers of coun-
tries, federated states, and regions having shared interests with Quebec.

As can be seen from the Quebec Department of International
Relations website, Quebec wants the government of Canada to rec-
ognize the legitimate role of non-sovereign entities in international
relations. In fact, the province, alone or in conjunction with other
neighbouring provinces and states, has been acting as a sovereign
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I[nternational Human Rights Law 121

entity or as a quasi-sovereign entity in regard to a number of differ-
ent subjects. It concluded environmental cooperation agreements
with New England states and has participated, within the frame-
work of the New England Governors” Conference and the Eastern
Canadian premiers, in a number of action plans that deal with con-
cerns shared by all members: acid rain, cross-border atmospheric
pollution, mercury, and climate change.?' In 2004, Quebec and New
Hampshire signed a bilateral agreement on security. The agreement
aims to increase the sharing of information, particularly on possible
terrorist threats on both sides of the border. Quebec and New
Hampshire are presently working together on security matters as
part of the Canada-United States Cargo Security Project, and they
previously concluded two agreements concerning trans-boundary
environmental impacts and cultural cooperation.**

Some observers might see these “soft” international activities with
provinces or neighbouring states (that are not, strictly speaking, con-
vention- or treaty-making) as business as usual. After all, Canada’s
provinces signed the Agreement on Internal Trade in 1984,*% and
this agreement respects their jurisdictional autonomy. But from a
human rights perspective, such a conclusion would be a bit simplis-
tic for at least two reasons: first, provinces are increasingly involved
in activities that could potentially threaten or infringe human rights,
as in the field of border security, for example. Second, the provinces
tend to act as quasi-sovereign actors — if not states — in several re-
spects, thereby blurring the classic division in international law be-
tween state and substate entities.

If my view is right, it then indicates that Canada has come a long
way since the Labour Conventions case. Because the implementation
of international commitments has often been described as “the” consti-
tutional issue in the Canadian context,*# it is possible to wonder how
Canada and Canadians intend to approach the auto-determination by
provinces of the extent of their human rights commitments without
paying substantive or explicit attention to the International Bill of
Human Rights? One of two things could result: either Labour
Conventions would need to be revisited in the light of increasing
international activity by the provinces, or all provincial activities
would need to be submitted to a federal state-centric control mech-
anism aimed at protecting human rights. Is this last option viable in
contemporary international society, where we seem to like to recall
that “the global is also the local”?
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1272 Canada’s Implementation of International Law

Other approaches emphasizing the “role of non-sovereign entities
in international relations” can be derived from governance theory. In
a recent book, Harvey Lazar and Christian Leuprecht propose the
following definition of governance theory, which they also describe
as a case of multlevel governance: “a condition of power and au-
thority that is shared in institutional relationship in which the scope
of public policy and the mechanisms of policy making extend by
necessity beyond the jurisdiction of a single government.”*5

According to human rights theory, it is the state that is ultimately
accountable for implementing treaty and non-treaty obligations in the
ficld of human rights. This does not imply that the state, as an inter-
national sovereign entity, 1s the only actor responsible for the appro-
priate policy-making process. At the moment that some rights, such
as social and economic rights, require more than legislative imple-
mentation, the issue then becomes one of mainstreaming in a cohesive
manner all public actors’ decisions in a way that is compatible with
the rights’ requirements and their authentic realization. Consequently,
governance and governmental responsibility are not incompatible if a
dialogue about human rights as a process is promoted.

This aspiration to dialogue is obviously not the case in Canada at
present. The presence of numerous non-classic actors in the land-
scape of inter-regional, provincial, and local agreements and proto-
cols constitutes a twin challenge: on one hand, such actors are less
concerned about the limits of their constitutional or statutory juris-
diction, while on the other they are not called upon to account for
human rights. This division applies with a vengeance in the field of
human rights, where many different ways of implementation are
provided for and are necessary, as is recognized under the CESCR.

Municipalities comprise another level of international actors in
global governance.?¢ In this case, the puzzle of power and respon-
sibility is still more profound, since under Canadian administrative
law municipalities are provided with only the powers set out in
their constitutive charters. Two examples will illustrate the 1ssue
am pointing to here. In 2000, at the invitation of the UN mavors
from all over the world gathered in Venice to constitute the UN
Advisory Committee of Local Authorities, a new advisory organism.
The Declaration of Venice was followed by the creation of the United
Nations Human Settlements Programme (UN Habitat)*7 and in 2004
by a high-level Group of Experts on Decentralization (AGRED ), whose
mission is to guide international dialogue on decentralization and
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I[nternational Human Rights Law 123

urban life. According to UN Habitat, decentralization is a process
that reflects the interdependence of various spheres of govern-
ance. In the course of its recent work the Governing Council of
UN Habitat has referred to the principle of subsidiarity as the
underlying rationale for the process of decentralization and has
noted, “according to this principle, public responsibilities shall be
exercised by those authorities which are closest to the citizens.”>8
The explicit connection between citizenship, human rights, and
decentralized governance i1s perhaps the most striking aspect of
this approach.

Mayor Yves Ducharme of Gatineau, Quebec, co-chaired AGRED
from 2004 to 2007. When reviewing a speech Ducharme delivered
in 2004 in the context of the founding meeting of AGRED, one can
see how Canadian municipalities are being anything but shy about
their contribution to “Canada’s place in the world”: diplomacy,
peace-building and international relationships, economic develop-
ment and trade, and overseas development assistance were all iden-
tified as important issues.*® Clearly, municipalities, as subsidiary
public actors, intend to share the load of Canada’ Department of
Foreign Affairs and International Trade, mainly because they repre-
sent citizens that see themselves as part of a networked world and,
in addition, because they can indeed be significant actors in inter-
national cooperation. Thus, municipalities can also be seen as “ac-
tors” in global governance and “duty holders” in matters related to
human rights.

If the example of municipalities as international actors reinforces
the classical paradigm of international relations, the following one
may extend it a bit further. The Montreal Charter of Rights and
Responsibilities (MCRR)3° came into force in January 2006. It is the
first charter of its kind adopted by a major Canadian city. The MCRR
covers the main sectors of municipal activity: democracy, economic
and social life, cultural life, recreation, physical activities and sports,
environment and sustainable development, security, and municipal
services. It is an ordinary bylaw that provides for the designation of
Montreal’s ombudsman to promote mediation, and it looks for solu-
tions when citizens and the city or boroughs disagree on issues cov-
ered by the charter.

The MCRR i1s a transposition of the Furopean Charter for
Safeguarding Human Rights in the City Initiative (2002),3" whereby
large municipalities commit themselves to guarantee human rights in

Carmody, Chios. Is Our House in Order?: Canada'a Implementation of International Law.
: McGill-Queen's University Press, . p 130

http://site.ebrary.com/id/10580969?ppg=130

Copyright © McGill-Queen's University Press. . All rights reserved.

May not be reproduced in any form without permission from the publisher,

except fair uses permitted under U.S. or applicable copyright law.



124 Canada’s Implementation of International Law

urban areas. The preamble to the MCRR emphasizes the connection
between the MCRR and international human rights law in clear terms:

Whereas citizens enjoy the rights and freedoms proclaimed and
guaranteed by the Universal Declaration of Human Rights of
December 10, 1948 and under international and inter-American
human rights conventions ratified by Canada and to which
Quebec has declared itself a party;

Whereas all basic rights are indivisible, interdependent and
interrelated under the Vienna Declaration issued by the World
Conference on Human Rights (1993);

Whereas citizens enjoy the basic rights under the Quebec Charter
of Human Rights and Freedoms (1975) and the Canadian
Charter of Rights and Freedoms (1982).

Clearly, the city of Montreal ombudsman will eventually be asked
to interpret human rights in accordance with international stan-
dards. Such action may or may not be compatible with the position
of Canada at the international level. Access to water presents an in-
teresting case study. Chapter 2 of the MCRR, entitled “Economic and
Social Life” (articles 17—18) states that the city of Montreal 1s com-
mitted to providing citizens with access to sufficient quantities of
quality drinking water (article 18(f)) and to ensuring that no citizen
is denied a supply of drinking water for economic reasons. Yet in
2002 Canada was the only country to vote against a UN resolution
entitled Promotion of the Realization of the Right to Drinking
Water and Sanitation, which was adopted by the former Sub-
Commission on the Promotion and Protection of Human Rights.3?
The Canadian government has since then declared that water is an
important issue but maintains that countries are responsible for
ensuring that their own populations have access to it. Canada has
clearly stated that it does not believe that international law should
recognize the existence of a right to water.?3 Canada also does not
support the CESCR Experts Committee General Comment No. 15,
entitled The Right to Water,3+ although such a right is implicitly
contained in the CESCR.

In the light of the above, this “local” stewardship of an inter-
nationally recognized right may provide effective remedies for the
population, even if the right to water is not guaranteed cither by the
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Canadian Charter or by the Quebec Charter. The drafters of the
MCRR took great care in expressing the soft nature of the document.
But no one can predict how courts will eventually consider such a
by-law in the process of adjudication.

Consequently, the MCRR is a clear case where a local government
acts in the realm of local or urban governance and attempts to
actualize human rights for rights holders, although this may have
unpredictable results in the future. From that standpoint, it does
not really matter that the city of Montreal is acting within the
limits of its jurisdiction or that the province of Quebec holds juris-
dictional power over water. Since the city of Montreal evidently
took inspiration from the international law of human rights in
proposing and adopting the MCRR, experience with the document
suggests that the debate over the implementation of Canada’s inter-
national commitments towards human rights soon may turn. We see
movement towards the search for accountability mechanisms at
the sub-provincial level and at other levels where human rights
standards find an institutional framework for the purpose of
policy-making. Historically, municipalities were described more
as “policy-takers” than as policy-makers. The era of multi-level
governance may change the big picture in that regard. Ultimately,
the above examples raise the point about the subsisting treaty-
making power of the federal government, since initiatives taken
by other levels of governments point in different directions and in
a manner unrelated to the theory of powers as provided for under
the Canadian Constitution.

So far, the examples and discussion in this chapter have re-
mained focused on the realm of public actors’ behaviour. However,
when social and economic human rights are concerned, the por-
trait is largely incomplete if no account is taken of the phenomena
of the outsourcing of state activities and the place of non-state ac-
tors in the same context. The point [ would like to make in the last
section of my contribution concerns the capacity of non-state ac-
tors in modern governance arrangements to redesign and redefine
the limits and the scope of recognized human rights for which
Canada holds international responsibility. Are non-state actors
new duty holders in regard to human rights or new unaccountable
actors?35 The case of Quebec, where community actors have long
claimed a right to act autonomously in the delivering of social
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goods, will be briefly examined. Since Quebec is often described as
the most “social” province of Canada, it makes for an interesting
case study.

NEW PUBLIC MANAGEMENT, GOVERNING
ARRANGEMENTS, COMMUNITY ACTORS
AND HUMAN RIGHTS IN QUEBEC:

A SUSTAINABLE BOUILLABAISE?

New Public Management (NPM) is a management philosophy that
has been used by governments since the 1980s to “modernize” the
public sector. Based on the idea of public choice and on the manag-
erial school of thought, NPM secks to enhance the efficiency of the
public sector and the control that government has over it. The main
hypothesis of NPM and the wave of reform that it has created 1s that
more market orientation in the public sector will lead to greater cost
efficiency for governments, without having negative side effects on
other objectives and considerations. NPM reflects a change in att-
tude: the idea is to make the public system function like the private
sector. Some modern authors define NPM as a combination of dis-
aggregation (splitting large bureaucracies into smaller, more frag-
mented ones), competition (between different public agencies and
between public agencies and private firms), and incentivization
(along more economic/pecuniary lines).’® In Canada, experience
with NPM was patterned on previous experience in New Zealand,
Australia, and the United Kingdom.37

The most distinctive organizational innovations of NPM in the
Canadian public sector go under the rubric of “alternative service
delivery,” which has been defined as a process of public sector re-
structuring that improves the delivery of services to clients by shar-
ing governance functions with individuals, community groups, and
other government entities.?®

The province of Quebec has distinguished itself by strong govern-
ance arrangements with community groups known as PcPs (Public
Community Partnerships). A PCP is based, on one hand, on param-
eters promoted by the 2000 Public Administration Act*® and, on the
other, by a policy introduced in 2001 named Community Action: A
Crucial Contribution to the Exercise of Citizenship and the Social
Development of Quebec,*° supplemented by the 2004 Cadre de
référence en matiére d’action communautaire.t!
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With these documents in mind, the Quebec government has re-
cently been active in concluding PCP agreements and even in adopt-
ing laws that provide for the terms of such agreements. The case of
the Chagnon Foundation is illustrative.#* In June 2007 the Quebec
National Assembly assented to the Act to Establish the Fund for the
Promotion of a Healthy Lifestyle.+3 The adoption of this act is in
line with the creation of a partnership between the government and
the Chagnon Foundation aimed at fostering healthy nutrition and
active lifestyles.

The minister of employment and social solidarity and the Chagnon
Foundation also signed an agreement in June 2007 to increase the
support provided to family daycare providers in underprivileged
communities. This three-year, $12.6 million agreement will be used
to foster child development, improve underprivileged children’s
chances of school success, and facilitate social integration. Such
agreements and dedicated legislation are the result of the adoption
in 2002 of Quebec’s Act to Combat Poverty and Social Exclusion,4+
article 11 of which states that “actions to promote the involvement
of society as a whole must provide for the inclusion of stakcholders
representative of the broader Quebec community. For that purpose,
such actions must, in particular ... recognize the social responsibility
of enterprises and include the labour market partners; and recognize
the contribution of volunteer and community action.” An update
provided by the Community Action Secretariat of the Quebec
Government for 2004-5 states that in that year approximately $630
million was distributed to some five thousand community groups for
PCP contracts under seventy-five different government programs.+S
The provincial ministries of Labour, Family, and Social Services were
the main providers of such contracts.

New governance arrangements in this “land of social service
delivery” highlight not only the “contractualization” of govern-
ment functions but also new accountability models anchored in
the “result-based management” approach promoted by the Quebec
Public Administration Act. Accountability mechanisms cover differ-
ent types of protocols, agreements, and regional frameworks that
structure the relation between the state and the community services
providers. But analysis of such documents reveals a general silence
around the “user’s rights,” confined to the cluster of customer’s rights.
In other words, the mixture of NPM and governance arrangements
termed “PCP” seems to confuse two issues: one related to what the
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state commits itself to deliver and the other that requires an assess-
ment of the correlation between what is delivered and what has to
be delivered in order to promote and protect the “consumer’s” or the
“client’s” human rights.

Many questions in this regard will require serious exploration in
years to come. Some paths of inquiry are offered in the growing lit-
erature in this field, since different expressions are used to describe
the PCP process: governance by contract;** privatization, deregula-
tion, outsourcing, or downsizing;+” or privatization of the state.+®
Basically, the literature explores the question of the nature of such
contracts and their qualification in the light either of public admin-
istrative law#? or the international law of human rights.5°

The United Kingdom is even more sensitive to the potential for a
clash between NPM-inspired service delivery and human rights be-
cause of the passage in 1998 of its Humman Rights Act and of the
continuing privatization process begun under the Thatcher govern-
ment.’" The U.K. Charity Commission felt the need to explain that
the Human Rights Act applies only to those charities that under-
take public functions (for example, functions that a charity under-
takes for, or instead of, a central or local authority) and that even
where it does apply to a charity, the act relates only to its public
functions and not to any functions that are of a private nature (for
example, charitable purposes that are not undertaken pursuant to
a statutory mandate).5*

The closest that Canadian law comes to this sort of situation was
reflected in the Supreme Court of Canada’s decision in Eldridge,’? in
which a deaf patient was denied sign language interpretation when
giving birth in a Vancouver hospital. One of the issues at stake was
summarised as follows by La Forest J.: “Legislatures have created
many other statutory entities, however, that are not as clearly autono-
mous from government. There are myriad public or quasi-public in-
stitutions that may be independent from government in some respects,
but in other respects may exercise delegated governmental powers or
be otherwise responsible for the implementation of government
policy. When it i1s alleged that an action of one of these bodies, and
not the legislation that regulates them, violates the Charter, it must be
established that the entity, in performing that particular action, is part
of “government” within the meaning of s. 32 of the Charter.” 54

La Forest J. concluded that a “private” hospital in Vancouver was
clearly an agent of the government for the purpose of the Hospital
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Insurance Act and that accordingly, s. 15 of the Canadian Charter of
Rights and Freedoms, which sets out a standard of substantive
equality, applied to the hospital’s provision of health services:

in the present case there 1s a “direct and ... precisely-defined con-
nection” between a specific government policy and the hospital’s
impugned conduct. The alleged discrimination — the failure to
provide sign language interpretation — is intimately connected to
the medical service delivery system instituted by the legislation.
The provision of these services is not simply a matter of internal
hospital management; it is an expression of government policy.
Thus, while hospitals may be autonomous in their day-to-day
operations, they act as agents for the government in providing
the specific medical services set out in the Act. The Legislature,
upon defining its objective as guaranteeing access to a range of
medical services, cannot evade its obligations under s. 15(1) of
the Charter to provide those services without discrimination by
appointing hospitals to carry out that objective. In so far as they
do so, hospitals must conform with the Charter.5s

It is precisely this strong link between government and agent that
NPM-inspired governance arrangements erode. NPM governance pri-
vatizes relations between the citizen-client and the provider of many
different kinds of social services. As a result, many human rights
abuses will be excluded from the scope of existing human rights
protections against government and be confined, at best, to the scope
of federal and provincial human rights codes.

In the case of Quebec’s PcP it could be said that the method of
service delivery, which is designed to regulate, among other things,
private contractual relations, is made questionable by its introduc-
tion of alternate resolution mechanisms in the case of abuse: ethics
committees, ombudspersons, and even express ethical commitments
embedded in the contract between the state and the not-for-profit
community service provider. Clearly, Quebec 1s working at trans-
forming the nature of what La Forest J. termed in Eldridge “govern-
ment’s entities” in the execution of a public mandate. This attempt
constitutes a convincing case of the privatization of international
human rights standards.

An additional point to remember is that community service pro-
viders are often small not-for-profit entities that come and go. In
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comparison with charities, the size of their activities and the specifics
of their model of governance (often membership-driven) do not per-
mit a clear distinction between their community mission and the
service delivery component of their activities. This reality reveals
that PCP constitutes a form of “privatisation by stealth.” Furthermore,
community groups often do not see themselves as providing public
services. In certain cases they will assert their autonomy, even when
providing public services. Consequently, the PcP looks more like a
bouillabaisse than like a chosen virage, or departure, from the public
to the private. The frontier between the not-for-profit private sector
and the for-profit one is becoming more blurred and looks surpris-
ingly like a form of conflation prescribed by the NPM theory.

This raises the issue of the accountability for human rights of non-
state community actors that deliver a myriad of different social ser-
vices. Let us use a hypothetical — or perhaps not so hypothetical
— example. A not-for-profit community group provides social hous-
ing and manages housing units for the benefit of mentally challenged
adults. Users participate in the management of the group but are
deprived of the benefit of a lease, notwithstanding the number of
vears of residence, normally as a form of user protection in order to
prevent the imposition of tenancy requirements on a vulnerable
population. A user, experiencing a severe depression, develops dis-
turbing behaviour. The group’s administrators decide to expel him
from his housing unit without any regard for the provincial tenancy
law. This 1s because in the PCP contract between the Ministry of
Social Services and the not-for-profit community group there is no
reference to the requirement of the not-for-profit community group
to respect the tenancy law. Instead, the purpose of the contract is
described as being to provide for results-based monitoring of a
client’s autonomy. Consequently, the disturbed resident has no legal
security of tenure. The net result of this three-way arrangement is to
restrict the tenant to seeking recourse against the administrators and
to eclipse any liability of the province as a duty holder in regard to
the right to housing.

Results-based contracts increasingly dominate the Quebec scene. Is
it therefore time to demand the inclusion of a contractual clause pro-
viding for the duty of non-state actors executing statutory obligations
to protect the human rights of users? Or should we simply continue to
recall the accountability of provinces in the field of human rights, not-
withstanding the fact that this is increasingly diluted by contract law?
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DISCUSSION AND CONCLUSION

Multi-level governance and new governance arrangements are al-
tering discussion about the implementation of human rights treaties
in Canada. Social and economic rights usually fall within the juris-
diction of the provinces, which have traditionally hidden behind the
responsibility of the federal government at the international level.
Notwithstanding this behaviour, it is the responsibility of provinces
in large part to make such rights real. This explains why the model
of a federal-provincial-territorial ministerial committee on human
rights is normally pointed to as the solution to the complex case of
federated states and their responsibility under international law. In
the context of governance and governance arrangements, all actors
— public and private — may decide to commit themselves internation-
ally to realize human rights by various methods. Alternatively, they
may ignore human rights and at the same time be the real actors in
human rights’ implementation through the delivery of social goods
as a result of results-based contracting.

Increasingly, the implementation of social and economic rights in
Canada relies on the private law of contract. At the same time, sub-
governmental and public actors are behaving as “non-sovereign enti-
ties engaged in international relations” of a differentkind. International
relations driven by those entities, as well as private law, are somehow
developing in a chaotic or anarchic manner, but with state approval
under the influence of the new public management theory.

Is our house in order? In respect of internationally protected social
and economic rights, of course not. And why should we proceed to
make order? Because the beneficiaries of those rights still have them!

It becomes clearer and clearer that only a proposal aimed at pro-
moting the liability of “other” actors, such as municipalities or non-
state actors, in regard to human rights can provide an appropriate
answer to the growing disconnect between duty holders and rights
holders. Such a proposal could take inspiration from the UN’s ef-
forts to articulate Norms on the Responsibilities of Transnational
Corporations and Other Business Enterprises with regard to Human
Rights.5¢ It is not only transnational corporations investing abroad
that are concerned with the implementation of human rights and
that have obligations. According to the emerging theory of the hori-
zontal duty of actors that do not make treaty law,’7 non-state actors
at least have the duty not to violate human rights. Some entities,
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such as sub-governmental actors, seem to want to do more internation-
ally, while others, such as community groups, seem to believe that the
sole fact of their being “good intentioned” will suffice for them not to
violate such rights. To whom and how should they both be held ac-
countable? This question raises more fundamental ones that deserve
serious attention: how much of human rights standards should belong
to the law of contract? Is the distinction between public and private
agents still a sustainable one? Which actors have the legal legitimacy to
take on the implementation of international human rights standards?

Such questions are not simple, and they evolve differently from
one part of Canada to others. For sure, though, they highlight the
urgent need to move beyond the classical Canadian academic debate
based on the Labour Conventions (treaty-making power) case and
focus more and more on different ways, loci, and methods of insur-
ing the respect of social rights in Canada (implementation). They
touch on issues related to multi-level governance, human rights
mainstreaming at all relevant levels of policy-making, and the rela-
tionship between contract law and human rights. If [ am allowed a
short wish list to close this chapter, it would go this way:

1 In the context of the well-acknowledged need for an efficient
federal-provincial-territorial human rights committee to be acti-
vated in Canada, governments should consider putting municipal-
ities on board as well.

2 When contracting out social services delivery to private or com-
munity partners, governments should develop as a best practice an
explicit “human rights respect” clause.

3 Finally, and considering the wide variety of emerging multi-level
governance arrangements, public actors, as well as private ones,
should promote a human rights impact assessment methodology
embedded in such arrangements.
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Authorities: Report of the Executive Director,” UN Doc. HSP/GC/2o/7

(17 November 2004).

Ibid. See also UN Habirtat, available at http:/Awww.unhabitat.org/content.
asp?typeid=19&catid=366& cid=411.

See Federation of Canadian Municipalities, available at http:/Avww.
icmd-cidm.ca/ev.php?URL_ID=3021&URL_DO=DO_TOPIC&URL_
SECTION=201&reload=1080161056.

See Ville de Montréal, available at http://ville.montreal.qc.ca/portal/
page?_pageid=3036,3377687& _dad=portal&_schema=PORTAL.

A copy of the charter is available at http:/ivww.comune.venezia.it/flex/
cm/pages/ServeBLOB.php/L/EN/IDPagina/2198 (18 May 20c00).

UN High Commissioner for Human Rights, Sub-Commission on Human
Rights, Res. 2000/8.

On the other hand, the Canadian government also states that “All of
Canada’s international trade obligations clearly preserve Canada’s ability
to deliver drinking water to its citizens by municipal, regional or provin-
cial governments, or by these governments through procurement of water
distribution services from private sector irms” and that “Canada has no
GATS commitments in respect of water collection, purification and distri-
bution services and has no plans to make any.” Finally, Foreign Affairs and
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state, it would not be subject to the provisions of these trade agreements
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with respect to trade in goods. Furthermore, as long as regulations gov-
erning the extraction of water from its natural state do not discriminate
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tional treatment obligation of Chapter 11 of the NAFTA. Also, such meas-
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Removal and International Trade Considerations, July 2008, available at
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massifs_deau.aspx?lang=eng. Consequently, the trade dimension of the
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potable water.
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human rights protection abroad. See, for example, Nomns on the
Responsibilities of Transnational Corporations and Other Business
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Sub.z2/2005/12/Rev.2 (2003 ).

36 See P. Dunleavy et al., “New Public Management Is Dead — Long
Live Digital-Era Governance” (2006) 16:3 J. Pub. Adm. Research &
Theory 467.

37 See ]. Boston, “Organizing for Service Delivery: Criteria and
Opportunities™ in B. Guy Peters & D. Savoie, eds., Governance in the
Tawenty-first Century: Revitalizing Public Services (Montreal: McGill-
Queens University Press 2000) 281; see also ]. Boston, P. Dalziel & S.

St John, eds., Redesigning the Welfare State in New Zealand (Auckland:
Oxford University Press 1999).

38 See S. Borins, “New Public Management, North American Style™ in K.
McLaughlin, S. Osborne & E. Ferlie, eds., The New Public Managenient:
Current Trends and Future Prospects (London: Routledge 2000). See also
R. Ford & D. Zussman, eds., Alternative Service Delivery: Transcending
Boundaries (Toronto: KPMG and IPAC 199 7).
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on transparency.”
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Government of Quebec, Community Action: A Crucial Contribution to
the Exercise of Citizenship and the Social Development of Québec, avail-
able at <http:/iwww.mess.gouv.qc.calsaca/action-communautaire/
politique-reconnaissance-soutien_en.asps>.

Government of Quebec, Plan d’action gouvernemental et cadre de référen-
ce en matieve d’action communautaire, available in French only at
<http:/www.mess.gouv.qc.calsacalaction-communautaire/
politique-reconnaissance-soutien_en.asp>.

For more information see <http:/Avww.fondationchagnon.orgs.
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Canada’s Implementation
of the WTO Agreement

CHIOS CARMODY

INTRODUCTION

The Marrakesh Agreement Establishing the World Trade Organization
(Wwto Agreement)’ is Canada’s principal undertaking in the field of
international economic law. Since its conclusion in 1994 the treaty
has attracted considerable attention owing to its coverage of trade
in goods, services, and intellectual property, as well as its high-
profile system of dispute settlement. This broad scope has tended
to confirm the treaty’s characterization as an international eco-
nomic constitution and raised fears about its potential to under-
mine domestic sovereignty.? In light of these concerns, Canada’s
implementation of the WTO Agreement presents a subject of real
interest in relation to Canada’s implementation of international
law generally.

At the same time, Canadian implementation of the WTO Agreement
cannot be examined clinically — that is, provision by provision —
without appreciating the broader context that implementation hap-
pens within.? As [ will demonstrate, Canadian implementation is
driven by many factors, including the reciprocity and vagueness in-
herent in the treaty, the government’s piecemeal approach to imple-
mentation, the need for federal-provincial consultation, the role of
domestic interests, and Canada’s sense of its own national priorities.
It is also influenced by Canada’ position in the wto, which has
evolved since 1994 as emerging economies like Brazil, China, and
India have begun to play a larger role in the organization and as
middle powers like Canada have had to seek new ways to influence
and shape international economic law. Thus, an accurate picture of
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